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CONSTRUCTION IS BOOMING—The solitary painter on our cover appears to have a 
long job ahead of him applying a protective coating to the maze of steel surrounding 
him. This structure is one of a record number now being erected. The building industry 
is enjoying the greatest boom in its history so far this year. In each month of 1953, 
spending for new construction reached peak levels, and by the end of June totaled 
$16 billion—about 8 per cent above the January-June 1952 total. Highs were 
registered for new residential, public utility, private commercial and federal and state 
public construction, including highways. As is pointed out in ‘The Economy” on the next 
page, the current construction boom is an all-time record breaker even after adjustment 
for price changes. 
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A sizeable increase in June to 114.5 (1947-1949= 100) 
according to the BLS Revised Index—up a half index 
point over May, 1 per cent above June, 1952, and 12.5 
per cent higher than June, 1950. Main reason: a rise 
of 1.4 per cent in food costs, plus lesser increases in 
housing, medical care and other goods and services. 


Up in June to 64.734 million, an increase of 1.77 
million over May. Of the total, 63.172 million had 
jobs—an all-time high. Unemployed: June, 1.562 
million; May, 1.306 million. Figures are for civilians 
only, because recent armed forces data is withheld for 
security reasons. In December, 1952, 3.587 million 
were in the armed forces 


Average weekly pay of $71.05 in May was 35 cents 
under April, but $4.72 above May, 1952. The average 
of hourly earnings in May, $1.75, was unchanged from 
April, ten cents higher than May of last year. Average 
number of hours worked in May, 40.6; in April, 40.8; 
May, 1952, 40.2 


Unchanged in June at 241 (1935-1939=100) seasonally 
adjusted, the index was the same in April and May 
All-time peacetime high was in March, 1953: 243. In 
June, 1952: 204. June declines in steel production and 
truck assembly were offset by an increase in mineral 
production 


Preliminary estimates show an increase for the second 
quarter of this year to $285 billion, from $281.3 billion 
for the first quarter. (Figures are for one month 
at seasonally adjusted annual rates.) Labor incom 
gained $2.2 billion during the quarter Farm income 
dropped. 


Still going up; the May total, $26,716 billion, was $550 
million above April and over $5 billion above May, 
1952. All types of credit expanded, but the bulk of 
the boost was, as in previous months, in installment 
credit. Most of it was in automobile paper, now 
totaling $9.38 billion. 


Expenditures for new construction during the first half 
of 1953, totaling $16 billion, broke the all-time record 
and was 8 per cent above the same period last year 
During June, the outlay was up 9 per cent over the 
previous month to $3.2 billion. Even after adjustment 
for price changes, the building spree set a record 


Up again. Idleness arising from labor-management 
disputes rose to three million man-days in May—on¢e 
half million higher than April. The number of strikes 
beginning in May (525) was 25 higher than the pre 
vious month. Total stoppages in effect in May: 750 
(April, 700); workers involved: three million (April, 
2% million). 
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The Developing Law 





Comment on 
Current Labor 
Problems 





Formulation and Application 


of NLRB Orders 


By MORRIS D. FORKOSCH, Professor of Law, Brooklyn Law School 


‘Fes Seven-Up Bottling case,’ decided by 
the United States Supreme Court this 


] 


past January, with three dissenters writing 


two minority opinions,’ superficially goes 
beyond upholding the Labor Board’s Wool 
worth® formula concerning back-pay calcu 
payments, and 
imprimatur to 
formu 


The 


has 


lation and direction of 


apparently gives a judicial 


and untrammelled Board 
application of 


that no 


extensive 


lation and remedies 


short answer is such power 


been granted; the long answer 
to assay the rationale of the Seven-Up Bot 
tiing matters, but 


in all administrative fields, and also permits 


permits us 


case, not alone in labor 
powers of the Labor 


this 


us to understand the 
Board both 


before and after decision 


Administrative tribunals are created to 
apply expert knowledge in a particular field 
to fact which differ in pattern, 


consequences and the required method to 


Situations 


Company of 
(1953) 


1NLRB v. Seven-Up Bottling 
Miami, Inc., 23 LABOR CASES { 67,329, 
334 U. S. 334, 73 S. Ct. 287 (1953) 

?Mr. Justice Douglas, at p. 291, and Mr 
Justice Minton, with whom the Chief Justice 
joined, at p. 292 

3F. W. Woolworth Company, 909 NLRB 289 
(1950). The formula, as quoted by the Supreme 
Court at p. 288 of 73 S. Ct., is found at 99 NLRB 
at p. 292 The public interest requires 
{in certain cases] reinstatement with back pay 
, computed on the basis of each separate 
calendar quarter during the period from 
the Respondent's discriminatory action to the 


The Developing Law 


overcome any roadblock to the legislature’s 


desire Because of the American concept 


of a government of laws and not of men, 


these agencies must be kept within bound 


aries hewed by the legislature and Constitu- 


tion, and applied by the courts, that 1s, 


standards. Thus, in any and all aspects of 
ultimate 
since 


however, do not 


law per se, the judiciary is the 
such 


tact 


arbiter of type of questions 


facts and situations, 


come within the law-finality concept just 


enunciated, administrative agencies may be 
made the sole arbiters of questions of fact, 


that is, resolving disputed questions and 


basing findings of fact upon the evidence 


The 


sufficiently based upon the testimony, 


findings are 
that 


ques 


question whether such 


is, the substantial-evidence rule, is a 


tion of law, although, once found to be 


properly so based, the courts may * be ousted 


date of a proper offer of reinstatement.'' The 
formula is discussed in full in the second part 
of this article, together with an analysis of its 
component parts, Board power thereunder, and 
the limitation set by the Supreme Court 

‘If the legislature, in a legislatively em- 
powered agency, has by the basic statute so 
provided. In the Taft-Hartley Act, 61 Stat. 136 
(1947), 29 USC, Sec. 141 and following, the 
amended Wagner Act's Sec. 10(e) and (f) pro- 
vide that the findings of the Board with 
respect to questions of fact if supported by 
substantial evidence on the record considered 
as a whole shall be conclusive.”’ 
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of all power to question further into facts 
and findings.° 


Effectuation of legislative policy is not, 
however, confined to creation of an agency 
and permitting it to hear and determine 
disputed questions. Roadblocks and prac- 
tices, created and engaged in by parties, 
must be overcome and prevented, and to 
this end the Congress has empowered the 
Labor Board, as with all other administra- 
tive agencies, to issue orders. The partic- 
ular grant of such authority is found, apart 
from other sources,’ in Section 10 of the 
amended Wagner Act, which opens by 
stating that “The Board is empowered, as 
hereinafter provided, to prevent any persons 
from engaging in any unfair labor practice 

.” Thereafter, and in Section 10 (c) 
in particular, the Board’s powers are stated 
to include “cease and desist” orders, and 
also “to take such affirmative action, in- 
cluding reinstatement of employees with or 
without back pay, as will effectuate the 
policies of this Act .’* Additional 
powers in this subdivision of the act are 
not here pertinent,’ although an express 
limitation is found in the 1947 amendment 
to 10 (c) in that “No order of the Board 
shall require the reinstatement of any indi- 
vidual as an employee who has been sus- 
pended or discharged, or the payment to 


him of any back pay, if such individual was 
suspended or discharged for cause.” ” 


Acting under these grants in particulai 
as well as other grants in general, the Board 
has, in the past, issued a variety of orders, 
both in type and in scope, all seeking to 
effectuate Congressional policy. These orders 
are remedial, not penal, so that no 
plinary or compensatory awards, for ex- 
ample, fines or penalties, may be made.” 
Back pay awards, however, are not so con- 
sidered,” and are specifically authorized by 
the act.” These orders are final ones which, 
pursuant to Section 10 (e) and (f), may be 
enforced or reviewed by the courts upon 
the application of the Board or an aggrieved 
party. The order is sustainable even though 
the consequences which it seeks to over- 
come no longer exist,” but must be based 
upon formulated issues.* While orders 
must be “appropriate,” ” and have support 
in the record,” where a valid and specific 
order has been issued the 
require the employer to desist from inter- 
fering “in any other manner.” The Labor 
Board has thus, in the past, issued various 


The following paragraphs 
18 


disci- 


SJoard may also 


types of orders. 
discuss several such types: 


Cease and Desist Orders.—These are in- 
junctive type orders which are, by and 





5 On the question whether the ‘‘whole record’’ 
formula has substituted a new approach for the 
“substantial evidence’’ rule, see this writer's 
Judicial Review: “Has the ‘Whole Record’ 
Formula Superseded the ‘Substantial Evidence’ 
Rule?’ 3 Labor Law Journal 455, 519 (July- 
August, 1952), where the background of the 
Labor Board's power to heve its findings of 
fact be final is analyzed, with the conditions 
required therefor set forth. 

* For example, in representation matters, see 
Sec. 9 and the certification orders there men- 
tioned. In this paper we confine ourselves 
to complaint cases and unfair labor practice 
situations. 

*In granting back pay, however, the act’s 
proviso, immediately following the quoted lan- 
guage, grants additional! authority to the Board 
to require, in reinstatement cases, that labor 
organizations, as well as employers, comply 
with back-pay awards—assuming, of course, 
these organizations are found to have com- 
mitted such unfair labor practice as permits 
the Board's authority to be so exercised. 

8 For example, the Board’s order ‘‘may fur- 
ther require such person to make reports from 
time to time showing the extent to which it 
has complied with the order.’’ 

* Next to last sentence of Sec. 10(c). 

” Republic Steel Corporation v. NLRB, 3 
LABOR CASES { 51,101, 311 U. S. 7 (1940), NLRB 
v. Thompson Products Company, 6 LABOR CASES 
{ 61,223, 130 F. (2d) 363 (CCA-6, 1942). 

1 NLRB v. Williamson-Dickie Company, 6 
LABOR CASES { 61,199, 130 F. (2d) 260 (CCA-5, 
1942), NLRB v. Killoren, 4 Laspor CASES 
{ 60,666, 122 F. (2d) 609 (CCA-8, 1941). 
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22 See footnotes 7 and 9. 

4% For example, the employer may have dis- 
solved a dominated union, but the Board has 
authority, nevertheless, to enjoin its recurrence. 
(NLRB v. McLain Fire Brick Company, 5 
LABOR CASES { 61,068, 128 F. (2d) 393 (CCA-3, 
1942), Kagle-Picher Mining &@ Smelting Com- 
pany v. NLRB, 4 LABOR CASES { 60,514, 119 
F. (2d) 903 (CCA-8, 1941); contra: NLRB v 
Youngstown Mines Corporation, 5 LABOR CASES 
{ 60.773. 123 F. (2d) 178 (CCA-8, 1941).) 

4% NLRB v. Phillips Gas & Oil Company, 8 
LABOR CASES { 62,059, 131 F. (2d) 304 (CCA-3, 
1944); Singer Manufacturing Company  v. 
NLRB, 4 LABOR CASEs { 60,357, 119 F. (2d) 131, 
NLRB v. Piqua Munising Wood Products Com- 
pany, 2 LABOR CASES { 18.549, 109 F. (2d) 552 
(CCA-6, 1940). 

% For example, besides the limitation found 
in the act itself (see footnote 9), the Board 
cannot force an employer to refund, in addition 
to making back-pay awards, relief payments 
made to the employees by a governmental 
agency. Stewart Die Casting Corporation v 
NLRB, 2 LABOR CASES { 18,719, 114 F. (2d) 849 
(CCA-7, 1940). 

% NLRB v. Express Publishing Company, 3 
LABOR CASES § 51,113, 312 U. S. 426 (1941): 
NLRB v. Bradley Lumber Company, 6 LABOR 
CASES { 61,139, 128 F. (2d) 768 (CCA-8, 1942). 

" NLRB v. Standard Oil Company, 7 LABOR 
CASES { 61,830, 138 F. (2d) 885 (CCA-2, 1943); 
NLRB v. Kaplan, 7 LABOR CASEs { 61,847, 138 
F. (2d) 884 (CCA-2, 1943). 

% These paragraphs purport to be only gen- 
eralizations, with a brief review of the scope 
of each type of order. 
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large, the most common and best under- 
stood by the legal profession. Practically 
every administrative agency utilizes this 
type of order in some manner, so that the 
unfair labor practices which are here de- 
nounced may, by subsequent court enforce- 
ment proceedings, become the bases for 
contempt proceedings. Besides ordering 
the guilty party to cease and desist, the 
Labor Board may also require that notices 
be posted in various places—such as the 
factory’s bulletin board, in union halls or 
meeting places—informing the employees 
that the violations will cease and the guilty 
party will refrain, in the future, from a 
repetition thereof. If, in addition, back pay 
has been awarded, the notice may also in- 
corporate this requirement, listing the names 
of the recipients. The period of time re- 
quired for such posting is, generally, 60 
days, with the violator being required also 
to furnish proof of compliance 


Disestablishment Orders.— These run 
against an employer who been found 
guilty of dominating a labor organization 
A distinction is made between domination 
and “undue support,” with the former find- 
ing the Board requiring the employer not 
to disestablish, but also refusing to 

him, in the near future, 
recognize such union; the latter 
recognition after the undue support 
removed. 
quired to effectuate 
requirement. 


has 


alone 
permit ever to 
permits 
has 
Postings, etc., are also re- 
this disestablishment 


been 


Reinstatement Orders.—Employees who 
have been discriminated against by being dis 
charged are to be made whole through this 
rder, together with the award of back 
addition to 
included, in the 


tvpe ot 


discussed next In rein 
there may be 


collateral benefits—for example, 


pay, 
statement 
order, any 
em- 


increased seniority.” Even though the 


ployee has obtained a better position, or 
moved permanently and will not return, the 
offer of must be 
it is the employee’s option which is to 
prevail, not the factual impossibility kindled 


by the employer’s discrimination. 


reinstatement made, for 


Back Pay Awards.—In addition to rein 
statement, the Board may also award back 
pay, thereby restoring the employee to his 


financial and economic position prior to thy 


discrimination. The obligation of the em 
ployer is to make the employee whole, not 
him additional funds beyond this 
although this question of making 
susceptible to an mterpretation 
which is examined in detail 
the Seven-Up Bottling case is analyzed at 
part of this paper 
deduct 


to give 
point, 
whole is 


greater when 


length in the second 
Nevertheless, the 
from any such award unemployment 
compensation paid during the employee's 
idleness, because then the employer would 
be profiting through a governmental pay 
available to the employee other 
wise.” The back-pay order require 
computations on a calendar quarterly basis 
January-February-March, as the 
deductions there 


Board retuses to 


any 


ment not 
may 


—that is, 
first quarter, etc 
from of any moneys earned by the employee 


—with 


during such quarterly period, from the date 
of the discrimination until the date of the 
proper offer of restitution. In its Woolworth 
formula the Board stated: “Earnings in one 
particular quarter shall have no effect upon 
the back-pay liability for any other quar- 
ter.’" But what if the union is guilty of 
discrimination resulting in the illegal dis- 
charge of the employee? Since the union 
does not control the job, the Board 
viously cannot union to 
state the employee, although it may require 
the union to make payments on the same 
basis as that applied to an employer In 
addition, however, the Board may also re- 
quire the union to inform the employer and 
the employee of its withdrawal of objections 
concerning the employment of the dis 
charged employee, thereby permitting the 
without prejudice to 


ob- 


require the rein- 


employer to reinstate 
seniority 


Refund of Excessive Initiation Fees and 
Dues.— Where a Section 8 (b) (5) violation 
occurs, the union may be ordered to refund 
the differential 
discriminatory” 
and 


between the “excessive ot 


payments and those which 


are usual required of others, while 
union dues, obtained 
checkoff, may likewise be 


refunded by a union or by an employer who 


through an illegal! 


required to be 


has lent coercive assistance to a union 


Direction to Bargain.—Reference to the 
8 (a) (5) and 8 (b) (3) unfair labor practices 
in the Taft-Hartley amendments to th« 





9 Corning Glass Works v. NLRB, 6 LABOR 


CASES { 61,158, 129 F. (2d) 967 (CCA-2, 1942); 
NLRB v. Skinner & Kennedy Stationery Com- 
pany, 2 LABOR CASES { 18,743, 113 F. (2d) 667 
(CCA-8, 1940). 

2 The Supreme Court upheld the Board's re- 
fusal to make such deductions in NURB v,. 


The Developing Law 


Gullett Gin Company, Inc., 19 LABOR CASES 
{ 66,123, 340 U. S. 361 (1951). 

=F. W. Woolworth Company, cited at foot- 
note 3, p. 292. This method was approved in 
NLRB v. Seven-Up Bottling Company of 
Miami, Inc., cited at footnote 1, examined 
intensively in Part II of this paper 
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Wagner Act permit this directive to be 
understood without extended discussion or 
illustration. 


Secondary Boycotts.—The Board may 
require a union to withdraw from, or with- 
draw its support and sponsorship of, sec- 
ondary picketing or other similar conduct 
and to post compliance notices informing its 
members and the public of its actions, so 
that the secondary employees may return 
to work, its members refrain from con- 
tinuing their illegal conduct, and the public 
continue its patronage. So long as the 
Board has jurisdiction over the recalcitrant 
union and its officers, the order may be 
fashioned to fit the needs of the particular 
situation. 


Miscellaneous.—The Board has power to 
require a guilty employer to apply to a 
court for a vacatur of an injunction pre- 
viously obtained by him so that it conforms 
to the order of the Board in the case before 
it.” Thus both affirmative and 
orders, in addition to negative or prohibi- 
tory orders, can be issued, with any and 
all forms and types required to overcome 
the unfair labor practice being, generally, 
within the power and scope of the Board. 


positive 


These orders cannot be suggested™ by 
the Congress, much less enumerated,” inso 
far as type and scope are concerned, for, 
as with the Federal Trade Commission Act 
of 1914,” and the Clayton Antitrust Act of 
1914.” gaps do appear, whether in fact or 
in law. If the omission is jurisdictional, 
only an amendment to the statute 
may cure the defect,” whereas, if the Con- 
gress delegates the order power in general 
terms, permitting the agency to meet new 
situations with new orders, an. effective 
instrument to promote the legislative policy 
is created. Obviously, under the guise of 
its broad agency may 
attempt to expand its jurisdictional powers, 


basic 


order power, an 


2W. T. Carter & Brother, 909 NLRB 2020 
(1950), Chairman Herzog dissenting. 

28 Suggestions may, under the ejusdem generis 
rule, be misconstrued so as to limit. Even 
if not so interpreted, they may be limited inso- 
far as suggestive of type. 

*% This is even worse than a sugegstion, for, 
as in footnote 25, it may become a jurisdictional 
limitation. 

25 38 Stat. 717, 15 USC, Sec. 41 and following. 

2% 38 Stat. 730, 15 USC, Sec. 12 and following. 

* For example, see situation in Federal Trade 
Commission v. Raladam, 283 U. S. 643 (1931), 
holding that Sec. 5 of the Federal Trade 
Commission Act did not, as then in existence, 
give the commission power to institute pro- 
ceedings in aid of the consuming public. The 
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conferred in the basic statute,” but here an 
ultra vires objection should find court sup- 
port.” This judicial limitation is not upon 
the administrative body’s power to create 
new types of but upon its efforts 
to create them outside the of its 
original grant of authority. This limitation 
is not, however, of present concern, for 
another type of limitation is of greater prac 
tical importance to the general and special- 
ized practitiorier. 


orders 
scope 


Acting within the scope of its authority, 
the Labor Board’s orders are nevertheless 
limited in a far more serious way. To this 
point the order has been examined in its 
external aspects, that is, whether it is 
limited by statutes or rules which impinge 
upon the authority of the Board. Now, 
however, we examine the order in its in- 
ternal aspects—whether any requirement 
limits the Board’s power to promulgate an 
not of a type proscribed 
In other words, assum 


order admittedly 
by an external law. 
ing the Board has power to promulgate an 
order of reinstatement plus back pay, which 
the basic statute grants or which has been 
held to be within its power to issue even 
statutory authority, cau 
such 


without 
the Board now 
nilly? Or, is there any other requirement 
which limits the 
an order, as differentiated from its power 


? 


express 
issue an order willy 


Board’s power to issu 
to create or mold a new type of order 
The answer is yes, for the Board’s power 
internal requiré 
similar, to the 


limited by an 
but 
the 
makes the 
upon 


to issue is 
not 
substantial-evidence 


ment analogous, 
requirements of 
That rule” 
fact conclusive 
substantial 


Board’s find 
the 
upon the 


rule. 
ings of courts 
provided 
whole record, exists. 
Board’s findings must be supported by, or 
based upon, evidence introduced before the 


evidence, 
In other words, the 


(Continued on page 591) 


commission thereafter requested legislation to 
eorrect this statutory defect. 1935 Annual Re- 
port, p. 14, continued in 1936 and 1937 Annual 
Reports. The enactment of the Wheeler-Lea 
Act of 1938, 52 Stat. 111, 15 USC, Sec. 41 and 
following, et seq., cured the statutory defect 
existing in the Raladam case. 

*% For example, see Alberty v. Federal Trade 
Commission, 182 F. (2d) 36. decided in 1950, 
cert. den. 71 S. Ct. 49, and Halstead v. Securi- 
ties Exchange Commission, 182 F. (2d) 660, 
likewise decided in 1950 and likewise denied 
certiorari, 71 S. Ct. 68. 

2 As the situation in Raladam case, cited at 
footnote 27, and in cases cited in footnote 28. 

%® See article cited in footnote 5 for a discus- 
sion of the rule. 


August, 1953 @ Labor Law Journal 





LABOR 
LAW 


: JOURNAL 





August, 1953 





A COMMERCE CLEARING HOUSE PUBLICATION 





Vol. 4, No. 8 





Government Regulation 
of Local Union Democracy 


By GEORGE STRAUSS and DON WILLNER 


| ECENT YEARS have seen a growing 

interest both in union democracy and 
in government regulation of internal union 
affairs." Academic attention so far has been 
concentrated on problems connected with 
preserving individual rights to membership.’ 
These mean relatively little if the individual 
cannot participate in the governing of his 
union, 

This article attempts to 
effectiveness of public regulation of internal 
government of local unions. Attention will 
be focused on efforts to control the conduct 
of meetings, elections and other decision 
Our approach will be to 
legislative 


evaluate the 


making processes 
evaluate judicial decisions 
enactments in the line of empirical research 
regarding human relations in local unions. 


and 


The first section deals with an analysis 
of political life and the methods used by 
local leaders to keep control. The second 
section examines how these 
been dealt with by the courts. 


matters have 


Emphasis 


* Clyde Summers, Democracy in Labor Unions 
(New York: American Civil Liberties Union, 
1952): American Civil Liberties Union, Democ- 
racy in Trade Unions (1943); Will Herberg, 
‘Bureaucracy and Democracy in Labor Unions,"’ 
3 Antioch Review 405 (1943); United States 
House Committee on Education and Labor, 
‘“‘Union Democracy,'’ (Washington, D. C., 1950). 

2Clyde Summers, ‘‘Disciplinary Powers of 
Unions,’’ 3 Industrial and Labor Relations Re- 
view 483 (1950); Benjamin Aaron and Michael I. 
Kameroff, ‘‘Statutory Regulation of Internal 
Union Affairs,”"’ 44 Illinois Law Review 425, 462 
(1950). 


Union Democracy 





IF THERE IS NOT ENOUGH DEMOCRACY 
IN OUR UNIONS, WHAT IS BEING DONE 
AND WHAT SHOULD BE DONE ABOUT IT? 





placed on whether the legal prin 
which are applied in this area are 


in the light of union 


will be 
ciples 

realistic practices 
The third 
tion in the same mannet 


section deals with state legisla 


Democracy in Local Unions 
The 
block of the 


the international 
important 


building 
Although 
becoming 


union is the basic 


movement 


local 
labor 
organization is 
(particularly in the 
worker, 


collects 


increasingly 
economic sphere) to the average 
the local is the union The 
his dues and handles his grievances. 
help elect 

and 


local 
Throug! 


it he has a chance to shop 


business grievance 


stewards, agents 

One of the authors is engaged in a study 
of human relations in local unions in a wide 
variety of industries. This work is supported 
by the Grant Foundation, Inc. and is under the 
general direction of Professor William F 
Whyte of the New York State School of In 
dustrial and Labor Relations, Cornell Uni- 
versity Part of the study was done at the 
Massachusetts Institute of Technology. For a 
report of this work, see Leonard Sayles and 
George Strauss, The Local Union (New York 
Harper and Brothers, 1953). 





George Strauss is a Research Associate, New York 


State School of Industrial and Labor Relations, 


Cornell University, and is coauthor, with Leonard 


R. Sayles, of a new book, The Local Union: Its Place 


in the Industrial Plant 





committees, who have much to say about 
his working conditions. Only at the local 
meeting can he stand up and speak his mind, 
and know that something will be done if he 
can get a majority to agree with him. 

The public press gives constant publicity 
to undemocratic features of the union. It 
emphasizes the allegedly high earnings of 
international presidents and the long terms 
to which them are elected, and 
international conventions which give rubber 
stamp approval to leaders’ 
affirmation and without chance to dissent. 
In general, the picture refers to the inter- 


some of 


decisions by 


national, rather than the local, and even the 


picture given of the international is often 
distorted. 


For many reasons, the local is_ better 
suited for democracy than the international.* 
The strength of the local lies in its rela- 
tively simple organization: Its work can be 
done by men off duty or on lost time. Be- 
cause of their contact with the rank and 
file, the effectiveness and the responsiveness 
of local officers can be directly evaluated, 
whenever the men meet at work, at the 
shop gate, in the plant cafeteria or at a 
neighborhood bar. Of course, a few locals 
have paid business agents, but these can be 
supervised by unpaid executive committees 
of men working in the shop. 

Informed public opinion can be developed 
on the local level (as it cannot be on the 
international). Except in gargantuan locals 
of 10,000 or more members, or in polygot 


locals consisting of small shops, the inter- 
ested members (and more particularly, the 
leaders) can face-to-face 
contacts to maintain communications. The 
informal nominating procedure, and the ease 
of the voting in local elections contribute 


active rely on 


to relatively high participation, a large num- 
ber of candidates and the rapid turnover of 
officers. The ever-present possibility of be- 
ing defeated spurs the officers to alertness. 

Attendance at meetings depends upon the 


local and the 
subject to be considered. At routine sessions, 


size of the interest in the 
attendance ranges from 20 per cent in locals 
of 100 members to as low as 2 per cent 
in those of 2,000. However, it may be very 
much larger when ratification of the con- 
tract is considered or there is a strike vote 
to be taken. 


pends upon the ease of the voting and the 


Participation in elections de- 


interest in the contest. If there is a hot 
fight and the polling place is both close to 
the place of work and open for a consider- 
able period of time, then participation may 
hit 90 per cent. Where the fight is of minor 
interest and it is difficult to vote, perhaps 
as low as 20 per cent will take part. These 
estimated percentages must be kept in mind 
as we consider union decision-making.’ 
Taking the union movement as a whole, 
very uncertain 
for locals to 


local union officers have a 
tenure. It is not uncommon 
change presidents once every two or three 
years. Ina sample of 24 elections observed 
range of internationals, in 80 


in a broad 








*Joseph Kovner, ‘‘Union Democracy,"’ In- 
terpreting the Labor Movement, (Madison, 
Wisconsin: Industrial Relations Research Asso- 
ciation, 1952) pp. 83-89. 

5See Lloyd Reynolds, Labor Hconomics and 
Labor Relations, (New York: Prentice-Hall, 
1949), p. 139; Harry A. Millis and Royal E. 
Montgomery, Organized Labor in Economics of 
Labor, Vol. III (New York: McGraw Hill Book 
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Company, 1945) pp. 446-447; Benjamin Willer- 
man, Group Identification in Industry, (Un- 
published M. I. T. Ph. D. Thesis, 1948); Maurice 
Neufeld, ‘‘State of the Union,’’ J. B. S. Hard- 
man and Maurice Neufeld, editors, The House 
of Labor (New York: Prentice-Hall, 1951), p. 
23; George Strauss and Leonard R. Sayles, 
‘‘Local Union Meetings,’’ 6 Jndustrial and Labor 
Relations Review 206 (1953). 
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per cent there was a contest for at least one 
top ofhce, and in 31 per cent the incumbent 
president was defeated. 


Differences in democracy.—Locals range 
in political vitality from primitive “town 
meeting democracy” through various stages 
of organized political life to benevolent 
paternalism and even racketeering autoc- 
racy, The vast majority maintain the fun- 
damentals of democratic procedure, Most 
officers are anxious to increase participa- 
tion; they believe sincerely in the ideology 
of democracy. The chief threat to union 
democracy comes from rank-and-file apathy 
rather than the Machiavellian plotting of 
the officers. 


Actively democratic locals.—In many 
skilled locals, the camaraderie and 
feeling of the shop is carried into 
affairs. Unions, such as the typog- 
raphers and have strong his- 
torical traditions of democracy. Many large 
locals in mass industry, who still 
battle with their employers, maintain close 
contact with the rank and file. The mem- 
bers of such locals value their democracy 


' 
I 


small 

group 
union 
machinists, 


must 


and are almost compulsively suspicious o 
any attempt to limit it. 


“There exists in the U. A. W. a layer of 


and experienced members who are 
alert in the detense of its inter 


active 
habitually 
T his layer, 
militants, provides the union’s shock troops; 


often designated as. the 


ests 


the men who can be called on for active 


for flying squadrons to help strikers, 
their rights 


work, 
they are habitually jealous ot 
in the union; they have burned their fingers 
enough with leaders and factions to remain 
all of them.” * 


somewhat sceptical of 


Unfortunately, mam 
apathetic point 


Membership apathy.- 


a member takes a passive, 


ot view towards his local Although he 
has ample opportunity to take an active part 
in the union, he fails to take advantage of 
his rights. His attitude often is: “I pay 
my dues. Do I have to go to meetings 
too?” 

The 
governing 
attendance 
levels on special occasions such as a strike 


meeting is the basic 


local. As 


very 


membership 
body of the stated 


before, can reach high 
But normal “regular meetings” often 
draw a turnout than 10 per 
Most of the meeting time is devoted 


affairs, 


vote. 
which is less 
cent, 
to handling the 


local’s business 


delegates to send 


whether 


questions of how 
to the 
the business agent’s expense should be paid 


honor of 


many 


international convention, 


when he attends a banquet in 


business agent, whether the job 


another 
should be 
or elected forth 
are of little interest to the 
—he’d rather spend the evening bowling or 


TV. As Will Herberg puts it 


long as things go well, the 
want selt 


chairman appointed 


evaluation 
and so These subjects 


average member 


watching 


“As 


union 


average 


member doesn’t govern 


ment and is annoyed and resentful when 


made to torce its responst- 


What he 


money's 


an attempt ts 


bilities on him wants is protec 


tion and service, his worth for 


his dues 


Thus in some locals, although probably 


in the minority of them, power is effectively 


concentrated in a small group. Even here, 


the formal democracy are 


processes Ol 


meetings are used 


usually preserved. The 


as “pep rallies” to transmit the directives 


of leadership to the members. Anyone is 


perfectly Iree to oppose le adership although 


few have any interest in doing so. The sym- 


Don Willner is a member of the Oregon Bar 





The 
York 


Widdick, 


‘Irving Howe and B. J 
(New 


U. A. W. and Walter Reuther, 
tandom House, 1949), p. 260. 


Union Democracy 


‘Article by Herberg, cited at footnote 1, p. 
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bols of democracy are protected, although po- 
litical vitality may long since have dried up. 


Conditionally passive locals.—Assuming 
classification is at all meaningful, perhaps 
a majority of union locals can be classified 
as being more or less “conditionally passive.” 
In these, as long as the rank-and-file 
member is satisfied with the services pro- 
vided by the leadership, he will leave the 
details of administration to the small, active 
(usually the officers and their fol- 
lowers) who attend the meetings and do 
the real work. On the other hand, if the 
leadership stops “delivering’”—if conditions 
in the shop deteriorate—then the rank and 
file will want to “throw the rascals out.” 
And it is precisely at this point that the 
leadership will have the greatest temptation 
to deny members the means by which they 
can be thrown out, that is, to place some 
kinds of restrictions on free democracy. 


group 


From one point of view, we may consider 
union locals as ranging along a continuum 
from highly active through conditionally 
passive to completely apathetic. In a ma- 
jority of the locals, the membership is 
either so apathetic as not to require maneu- 
vering or so militant as not to permit it. 
Even in the middle area, where the leader- 


ship might be tempted to restrain democ- 
racy, it is learned that “fast stuff” rarely pays 


off. Members who would otherwise be 
apathetic become fast aroused when they 
suspect that something is being “put over 
on them.” To take a typical case, the 
leadership was alleged to have locked the 
office door, preventing an executive com- 
mitteeman from attending an important 
meeting. He appealed to the next member- 
ship meeting and won a decisive victory. 
Typical of the members’ feeling was this 
remark: 

have much love for . . , [this 
committeeman]. But when I saw the job- 
bing he got that was too much for me. 
Funny, I was all set to vote against him.” 


“T don't 


The average participating member looks 
upon this as an insult to his intelligence, 
his self respect and his sense of fair play. 
And on his part, the average union leader 
such tricks as 
meetings 


has no need to resort to 


stealing elections or calling off 
is unusually 
membership 


unless his position insecure, 
Normally, he can 


apathy or on more subtle political maneu- 


rely on 


vering. 

’ Although at least one example of each of 
the following maneuvers has been observed, few 
are widely prevalent. See Melville Dalton, 
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Political maneuvers.—From one point of 
view, political maneuvers are merely devices 
used by the leadership to maintain itself in 
power. From another, they are restrictions 
on procedural democracy. The exact line 
between despotism and political shrewdness 
is difficult to draw. 

Some of the devices leaders use to 
maintain themselves in power correspond 
to the use of patronage.” Thus a local 
president may threaten not to process the 
men who him, or 
stewards may find that 
never carried to the 


grievances of oppose 


opposition shop 
their 
third stage. 

known to be 
lose out on job 
who support the 
may be given lots of “lost 
pointed to committees (where they receive 


grievances are 
A group of 
against the administration 
evaluation. Shop 
administration 
time,” or ap- 


men who are 


may 
stewards 


“expense money”) 

Changes can be made in the mechanics 
of elections or meetings. The administra- 
tion can often determine whether key votes 
will be taken at the meeting, at polling 
places or by mail ballot, and it will natu- 
rally try to choose the most advantageous 
method. Particularly where there is shift 
work and the leadership has more support- 
ers in one shift than in the other, the time 
of the meeting can often be manipulated to 
bring out the largest proadministration vote. 
The place of the meeting is also important. 
One local used to hold its meetings in the 
back room of a bar, and as a result none 
of the women attended. When 
the meeting place was changed, the women 


members 


came, and a new slate of officers was elected. 
Though the members of another local worked 
in various parts of a large metropolis and 
its surrounding area, the proadministration 
group was composed of men living close to 
the central The leadership 
solidified its power by abolishing mail bal 
lots and requiring the members to cast 
their ballots personally in the union hall. 


headquarters 


Finally, the meeting itself can be manipu 
lated. Important business can be put off, 
while the members Blue 
Cross talk, After the majority of the mem 
bers have lost and home, a 
disciplined minority can put through what 
may be a pre- 
the meeting so 


listen, say, to a 


interest gone 


ever it wishes. Or there 
meditated attempt to get 
tied up in parliamentary brawls that the 
rank-and-file members lose ‘interest and 


e 


“Unofficial Union-Management Relations,”’ 15 
American Sociological Review 611 (1950) 
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The opposition vote can be 


stay away 
running a number of 


split in elections by 
planted “opposition” candidates.’ 

has advantages 
One 


“Any gioup in 
aspiring to get into power, 


power! 
over others 
of these advantages is a quasi-monopoly ot 
officers over communication and attention 
During membership meetings, officers can 
play up those things that make their admin 
efficient. They may retuse 
to recognize dissident 
floor. They can pack committees with work- 
ers who are sympathetic with them. They 
can time the presentation ol ‘bad reports’ 
little hey 
tactics, 
take arbitrary 


istration seem 


“agitators” on the 


they can do damage 


can use delaying call meetings at 


peculiar actions.” ’ 


The 


recor 


hours, and 
subtle devices can also be used 
“selective” in whom he 


Less 
chair can be 
11IZeS He can put a 
without allowing adequate discussion. He 
a motion to The 
the wording of 


question to a vote 


can stampede adjourn 


secretary may “miscopy”’ 


motions 


well say “political ma 


one n that 


prevented if the local con 


neuvers” é be 


provisions regulating 


nas specinc 
Phis 


legree¢ to which 


raises the question ot the 


local 


effective protectors of membership rights 


the area 


constitutions are 


Local constitutions.— The role of the con 


stitution in the lite of the 
great At best, a 
but a static shell of a highly 
Many more 
than their constitutions might indicate, oth 
For instance, the ILGWU 


local union is 


not very constitution 1s 


dynamic instt 


tution unions aré¢ democratic 


ers are less so 


constitution provides for an objections com 


mittee with power to eliminate “unquali 


candidates for office. This powerful 
little 


Communists, against whom 


hed” 


weapon is used, perhaps because the 


t was cle signe d, 


are now so weak. Thus a section which 


highly important to one union 


might be 


might be a dead letter in another 


In most cases, copies of the international 


constitution are widely distributed among 


the members. However, many locals have 


no constitutions at all and those which do 


exist are not generally distributed among 


the members 

Often locals are so extensively regulated 
by their international constitution that they 
Union 


: United 
It hardly 


Karl Basarly, Communist Trade 
Trickery Exposed, (Washington, D,. C 
States Chamber of Commerce, 1949). 
needs to be pointed out that no one group has 
a monopoly on sharp tactics. 


Union Democracy 


a special governing act 
studied, 


have no need for 
Of 75 constitutions 
“uniform” by 


international 
26 included “standard” or 
laws (or detailed regulations which had the 
same effect) mandatory 
for all locals, or mandatory unless the local 
constitution 


which are either 


decided to adopt a separate 


Of the 49 remaining international constitu 
areas oft 


local 


many regulate important 


tions, 


providing how often 


held 


local 


activity, 
shall be 


terms of office for 


local 


meetings and specifying the 


othicers 
only 


constitutions provide 


Many ot the 
sketchy 
Thus one 


and one 


guarantees of democratic rights 


third ot the 


half of the uniform 


1 


local constitutions 


constitutions 


make no provision for election committees 
or tellers 


that union 


omissions do not 


undemocratic For 


Such prove 


procedure 1s example, 


although less than a majority of the const! 


ballot, 


the 


tutions examined required a secret 


out of 19 


authors, in only one was 


situations known by one o 
a secret ballot not 
and this was for the election of tem 
otheers 


democrat 


used, 
Perhaps this sample is un 
ot the 1Y, 


requirements of secret ballot 


porary 
usually however, 
only nine had 


either in the local or international consti 


tutions 


In the meetings observed, there was con 


siderable 


Order, 


reterence to Roberts’ Rules ol 


international constitutions, 


I some to 
but almost none to local constitutions, even 


where they existed. In time, local customs 


become just as compelling as \ n con 


stitutions. For example, many locals have 
rituals designed to guarantee free 
Nominations taken by 


connected 


elaborate 


elections must « 


an official not vith the local 


(sometimes not even belonging the same 


international) and no motion may be made 
nominations until this outside ofh 


*Are 


then can 


to close 


there any more 


cial asks three times 
nominations Only 
Yet, although 


union,” 


nominations 
be closed members say, “this 


is required by our neither the local 


nor international constitution mentions it 


Similarly, although a minority of consti 
votes, these, 
taken 


ot psy ho 


tutions specifically require strike 


in fact, are almost universally (when 


the time permits) as a measure 


William H 
York 


Form, In 
Harper and 


” Delbert Miller and 
dustrial Sociology, (New 
Brothers, 1951), p. 258 

‘Kermit Eby, ‘‘Research in Labor Unions,” 


56 American Journal of Sociology 222 (1950) 
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United Press 


The last word in labor-saving de- 
vices, this 2 '%-ton computer is used 
by the Army to place men in jobs 
suited to their aptitudes. A mass of 
psychological data is fed into it and 
out comes occupational advice. With 
an engineer calmly turning dials, the 
machine looks simpler than, say, the 
back of a television set; but complex 
problems that used to take months 
and years are now solved by it in a 
matter of days. 





logical involvement—although these are not 
always secret. 

On the other hand, constitutions, particu- 
larly when they are not distributed, become 
dead letters, One local was in the midst of 
a tense political campaign when a proposal 
was made to elect shop stewards at large 
instead of by “zones.” The local constitu- 
tion provided both for elections by zones, 
and that amendments to the constitution 
must be read in two meetings. In spite of 
this, during 55 minutes of debate, there was 
not one suggestion that the proposal might 
be unconstitutional, even after the motion 
was carried 73 to 69. 


Judicial Intervention 


The courts have been asked to intervene 
in very few cases of alleged violations of 
procedural democracy. And 
most of which are mentioned below, rarely 
cite each other. There is thus no definite 
thread of precedent can be relied 
upon in any of the there are 


these cases, 


which 
states, but 


many loose ends which could form the 


settled legal pro 


ever 


basis of a more area of 
tection, if the 


frequent. 


cases became more 


Any new area of law raises special prob- 
lems in analyzing judicial behavior. In ad 
dition to the application of general law (for 
example, contracts are to be enforced) and 
point, dif- 
helped in 


precedents directly in 
have been 


the few 
ferent courts may 
reaching a decision on the law by some of 
the following: 


Analogy with similar situations. Though 
cases involving the internal procedures of 
courts have had long 
voluntary associa- 


unions are new, the 
experience with other 
tions, such as fraternal 
and benefit societies, and this is probably 
the most fruitful source of law to be applied 
to unions. 


groups, churches 


Consistency in the body of the law. The 
legal training of the judge leads him to re- 
late the law of unions to other branches 
of the law in order to make a 
whole. An example of this would seem to 
be the desire of the courts not to overrule 
union tribunals, thus 


consistent 


harmless errors of 
extending the line between harmless and 
reversible error that is used in reviewing 


lower judicial tribunals. 


Doing equity in the given case. Most cases 
in this area are suits for equitable relief. 
Here it is important court 
hears evidence relating to the 
of life” as they pertain to union government, 
or takes judicial notice of them. 


whether the 


real “facts 


Most 


one ot 


Political or economic predilections 
disputes involve rival factions, If 
these has left wing leanings, this may influ- 


ence the judge.” 





% Many recent cases have involved a pro- 
Communist faction as one of the litigants. In 
Ames Vv. Dubinsky, 70 N. Y. Supp. (2d) 706 
(S. Ct., 1947), and Weber v. Marine Cooks and 
Stewards Association, 17 LABOR CASES { 65,348, 
93 Cal. App. (2d) 327, 208 Pac. (2d) 1009 (1949), 
the opinions specifically attacked Communism 
and then held for the anti-Communist faction. 
But in Bridgeport Brass Workers Union, Local 
320 v. Smith, 15 LABOR CASES { 64,797, 15 Conn. 
Sup. 505 (Sup. Ct. of Fairfield County, 1948); 
aff'd 18 LABOR CASES { 65,831, 74 Atl. (2d) 191 
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(S. Ct. of Errors, 1950): Federation of Insur- 
ance Employees v. UOPWA, 18 LABOR CASES 
{ 65,862, 74 Atl. (2d) 446 (R. I., 1950), rehearing 
den. 76 Atl. (2d) 71 (R,. L., 1950), and Nad- 
worny v. Emery, 18 LABOR CASES { 65,686 
(Mass. Super. Ct., 1950) other courts were will- 
ing to decide close questions in favor of the 
pro-Communist group. It is by no means clear 
what effect these political considerations will 
have on the reliability of these cases as prece- 
dents when less controversial litigants are 
involved. 
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Enforcement of union governing rules.— 
The basis of judicial intervention is usually 
that there has been a violation of the con- 
stitution or by-laws of the international o1 
local union and that internal remedies have 
would be futile. Where 
a parliamentary text been 
incorporated by reference into the govern- 


exhausted or 
procedure 


been 
has 


ing rules of the union, some courts will also 
whether there has been compliance 
The courts 
union-made law 


inquire 


with its provisions here are 


entorcing 
The legal right of the plaintiff which the 

court is trying to remedy is not always 

explicitly stated in the decisions. The most 

property 

the officers t 


common is to enforce a right, 
often the property right of 
the positions to which they were elected 

Another theory is that the constitution and 
by-laws form a contract between the union 
and its members, and the courts will pro- 
vide a remedy in the event of its breach." 
The theory is most frequently 
found in 
proceedings.” In the rare situations where 


contract 
cases arising out of disciplinary 
the union is incorporated, the general judi 
cial supervision over corporations created 
pursuant to statute is held to justify inter- 
vention.” Finally, there is 
mention of a possible fiduciary duty owed 
officers to the membership to 


in one case 
by union 
comply with the rules.” 

W here 
have been violated, the courts will generally 
taken, if the error 
have changed the 
result Court of 
Connecticut decided two cases on the same 
illustrate the judicial approach 


the union’s own procedural rules 


action 
could 


invalidate the 
have or 
rhe Supreme 


would 
Errors of 


day which 
to this area 

At the convention of the pro-Communist 
International Union of Mine, Mill and 
Smelter Workers in September, 1946, the 
Connecticut locals led the opposition to the 
left-winger Reid Robinson, 
as international After his re- 
election, a “minority report” was circulated, 
which charged that the election was fraudu- 
lent. 

On January 26, 1947, the Bridgeport Brass 
local membership voted to call another 


re-election of 
president, 


‘ Webster v. Rankins, 50 S. W. (2d) 746 (St 
Louis Ct. of App., 1932). 

4% Weber v. Marine Cooks and Stewards Asso- 
ciation, cited at footnote 12 Armstrong wv 
Duffy, 20 LABOR CASES { 66,422, 90 Ohio App 
233 (1951) 

6 Among many others: 
N. Y. 277, 177 N. E. 833 (1931): 
binsky, cited at footnote 12; Harker v 
15 LABOR CASES { 64,852, 62 Atl 

Super. Ct., App. Div., 1948) 


Kaplan, 257 
Ames v. Du- 
McKis- 
(2d) 405 


Polin v. 


sock, 


(N. J 


Union Democracy 


membership meeting for January 31, “to 
allow the membership to hear the minority 
they see fit.” 


which de 


report and take action as 
After the 
cided upon this agenda, the majority of the 
executive committee at an informally called 
add withdrawal from 
the international to the agenda, This was 
on the bulletin boards in the plant, 
members, 


membership meeting 


meeting, decided to 
posted 
and mailed to the 
reaching most of them only a day or two 
At the meeting, the 
to withdraw by a vote of 332 
thereafter, they voted to 
CIO Shipyard Workers. 
to the old 
won the 
sued ior 


notice Was 


before the meeting 
local voted 
to 129 Soon 
affiliate 
The groups that remained 
international elected 
subsequent NLRB 
the tunds of the 


with the 
loval 
new officers, 
election, and 


local 


Fairfield County 
decided in the case of Bridgeport Brass 
Workers, Local 320 7 Smith,” that the 
could not funds with- 


The Superior Court of 


majority transter the 
out the consent of all, By 
added that the disaffiliation 
valid because (1) the agenda deviated from 
that >) 
cording to the 


Way ol dicta, the 


court was in- 
membership; (2) ac 
lox al, the 
added 


matter was press- 


specified by the 
by-laws of the 
executive committee could only have 
to the agenda where the 


ing, which was not the case here; (3) the 


was invalid 
regularly 


executive committee decision 


because it was not made at a 


called 
Parliamentary Law); (4) 


executive meeting (citing Roberts, 


the notice did not 
reach the members in tim 
1947, the 


Brass 


On the same day, January 26, 
committee of the Chase 
and Copper Workers (Waterbury) 
of the Mine, Mill and Workers, 
called a membership meeting also to con 
international 


executive 
Union 
Smelter 


sider disaffiliation from the 
Just as in the Bridgeport situation, notice 
was posted on bulletin boards and sent by 
The vote on January 
The 


sued the se- 


mail to the members 
31 favored disaffiliation by 654 to four. 
Mine, Mill International then 
ceding local for its funds 

The Superior Court of New Haven County, 


in Vtlella 7 UcGrath™ decided that the 


% Weiss v. Musical Mutual Protective Union, 


189 Pa. St. 446, 42 Atl. 118 (1899); Moore 1 
Marine Firemen, Oilers and Watertenders 
Unions, 121 Wash. 28, 207 Pac. 1055 (1922) 

1 Canfield v. Moreschi, 49 N. Y. Supp. 903, 909 
(S. Ct., 1943) 

* Cited at footnote 12 
New Haven Cty., 1947) 


®% (Super. Ct., Conn., 
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meeting was called properly and that the 
notice was reasonable. 

30th cases were appealed to the Supreme 
Court of Errors. In companion opinions, 
both lower court decisions were affirmed.” 
The Bridgeport case was affirmed on the 
ground that the disaffiliation was invalid 
because it took place at a meeting not called 
for that purpose. The Vtlella case was af- 
firmed on the ground that the lower court 
finding of fact, that there was adequate 
notice, should not be upset. One 
turned on the violation of the by-laws in the 
method of calling the meeting, the other on 
the existence of notice. The 
Supreme Court of Errors followed the judi- 
cial practice of deciding no more than was 


case 


reasonable 


necessary to dispose of the cases in front 


of it, thus avoiding the necessity of recon- 
ciling the conflict in court findings 
on adequate notice. 
have been influenced by the difference in 
the size of the votes, the fact that there 
was very little member support for Mine 
and Mill in the Vilella case, and that the 
loyal faction the subsequent NLRB 
election at Bridgeport Brass. 


lower 
But the court may also 


won 


After the decision was announced in the 
Bridgeport case in 1950, $25,000 in 
over to the victorious 


bonds 
was paid faction 
There were still pending two suits as to 
the disposition of $15,000 in check-offs, and 
The 


have 


a hearing on the judgment of account. 


costs of the three years of litigation 


been borne by the local union involved.” 


Judicial protection has been given for 
errors in every stage of the decision-making 
process, from the first calling of the meet 
ing to the determination of the sufficiency 
of the majority necessary for final action. 
3ut the cases are few. 

In the Bridgeport case, it was held that 
the decision of a union executive commit- 
tee to add to the agenda of the membership 
meeting was invalid where not made at a 


* Bridgeport case cited at footnote 12; 18 
LABOR CASES { 65,830, 74 Atl. (2d) 187 (1950). 

“Information on the Bridgeport and Vilella 
cases was obtained from opinions cited, from 
letter of David R. Lessler, Esq. attorney for 
the plaintiffs, and from Mine, Mill and Smelter 
Workers Convention Report for 1946 

2 Also see Levine v. Zavatarro, 17 LABOR 
CASES { 65,630, 123 NYLJ 745 (S. Ct., 1950). 

23 Nevertheless, the extensive notices given 
here were far more adequate than is common 
for union meetings. 

* For the opposite point of view, see Talton 
v. Behncke, 22 LABOR CASES { 67,187, 199 F. 
(2d) 471 (CA-7, 1952). 
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regularly called meeting of the executive 


committee.” 

In the same case, action taken at a union 
meeting was held invalid of the 
fact that the membership did not have rea- 
notice of its time and 
absence of any explicit pro- 


becaus« 
sonable agenda.~ 
Even in the 
vision in the constitution or by-laws of the 
group, the courts have been accustomed to 
notice requirements into 


read reasonable 


the governing rules of association.“ On the 
other hand, in the Vilella case, a switch in 
local affiliation and a transfer of funds was 
allowed where the disaffiliation meetings 
was called by the membership five days in 
advance, and there was notice by mail and 


though there wi: 


advertisement, even 
that each member had recei 
personal notice. In Bacon v, Paradise™ 
customary notice that a “very important meet 
ing’ would take held insufficient 
for a change in the constitution and a new 


showing 


place was 


The same result was reached in 
kmery ™ disaffiliation 


affiliation 
Nadworny v 
was set aside on the grounds that the 


where 
notice 
of the meeting did not give a concise ex- 
planation of the action proposed, as required 
by the local’s constitution. The announce 
ment in that stated: “Special cal) 
membership meeting, Report of CIO Con 
But where a meeting was invalid 

Harker v. Me- 


meeting 


case 


vention.’ 
notic e. 

that a 

notice (at 


due to inadequate 


Kissock™ 


adequate 


second 
he ore t! t 


decides 
with least 


start of litigation) can cure the defec 
Campaigning.—The courts have permi 


significant restrictions on the freedon 


campaign.” An early case held that a mem 
ber could not be 
meeting to be addressed by rival union leaders, 


expelled for calling a 


in the absence of explicit constitutional 


provisions.” But now, not only campaign- 


ing for rival unions but also campaign- 


within the union 
} 


union «disc ipl I 


ing tor minority tactions 


are recognized causes for ! 


even though not clearly forbidden b 
governing rules, and the courts hav 

** 318 Mass. 649, 63 N. E. (2d) 571 (1945) 

* Cited at footnote 12 This 
the $300,000 treasury of the Lynn, 
local 

7719 LABOR CASES { 66,018, 76 Atl. (2d) 89 
(N. J. Sup. Ct., App. Div., 1950); aff'd as mod.. 
20 LABOR CASES { 46,417, 81 Atl. (2d) 480 (1951)° 
rehearing den. 20 LABOR CASES ‘ 66,672, 84 Atl. 
(2d) 723 (1951). 

* Clyde Summers, ‘‘Disciplinary Powers of 
Trade Unions.'’ 4 Industrial and Labor Rela- 
tions Review 15 (1950). 


** Cited at footnote 16 


case involved 
Mass. UE 
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Ineligibility for office——The two cases 
found differ on whether a court will over- 
turn a union interpretation of its governing 











rules as to eligibility for office 





Meeting held in wrong place.—\W here 
the by-laws of the union provided that all 
meetings of the union should be held in San 






Francisco, the emergency election of a lock 
out committee chairman in Seattle was in 







valid, and the union was not hable for 





3 
his wages 








Insufficient majority.—Action taken by 
less than the legal majority will be stricken 






down by the courts. Thus a new constitu 






tion adopted by a convention instead of the 
4 






. 3 
required six-week referendum, was set aside 






and a secession from an international by 





a local union was invalidated where the 





decision was made by a majority vote rathet 






than the required three-fourths vote.” In 






two cases, courts have interpreted the mean 





ing of a requirement of a two-thirds ma 








United Press jority.” In both cases, no weight is given 





to union construction of the provision, the 





courts going directly to the language.’ 





When screws get to be 13 feet long, 








it takes a commensurately huge nut Other violations of constitution or by- 
to cap them. Here is such a nut, of laws.—There are many other cases where 
bronze. A toolmaker checks up on the court has reversed union interpretation 
the thread dimensions. This used to of their constitution or by-laws.” If the 
be a solid disc 28 inches thick; its error could not have changed the result, 





and if there was substantial compliance with 





inside diameter is 15 inches. 
the procedural requirements, the courts will 





not interfere They are here drawing the 








same line between harmless and reversible 








wary of interfering.” Thus in a _ notable error that guides appellate courts in review 


Ames v. Dubinsky," the court ing trial court procedure Thus the use of 





recent case, 
upheld a union determination that a cam 





voting machines instead of printed ballots,” 






and the improper barring of two poll watch 


paign statement was defamatory and hence 
“| 





cause for suspension, though the statement ers, lave not affected the validity of elec 





courts seemed convinced 
os 






was considerably milder than many in pub tions, since the 
that in general the balloting was fai 






lic political campaigns 



























” Murray v. United Brotherhood of Edison “ Krause v. Sander, 122 N. Y. Supp. & (S 
Employees, Super. Ct in Equity Suffolk Ct., 1910), aff'd 127 N. Y. Supp. 1128 (1910) 
County, Mass., No. 60723 (1948) * Also see King v. International Union of 
} * Cited at footnote 12. Operating Engineers, 22 LABOR CASES { 67,268 
2Dictum in Harrison v. O'Neill (S. Ct., 250 Pac. (2d) 11 (Calif. App., 1952) 
N. Y. 1950) (union determination overturned) ; * Costello v. O’Kane, 21 LABOR CASES § 66,856 
1 O’Connell v. O’Leary, 3 N. Y. Supp. (2d) 833 280 App. Div. 70 (N. Y., 1952) Riviello + 
4 (S. Ct 1938) (union determination upheld) Journeymen Barbers, 21 LABOR CASES ‘ 66,803. 
{ %’ Moore v. Marine Firemen, Oilers and Water 240 Pac. (2d) 361 (Calif. App., 1952); Mandracio 
| tenders Union, 121 Wash. 28, 207 Pac. 1055 v. Bartenders Union Local 41, 22 LABOR CASES 
| (1922): but cf. Ward v. Campbell, 1 Ohio Supp { 67,079, 245 Pac. (2d) 43 (Calif. App., 1952) 
| 192, 14 Ohio Opinions 493 (C. P. Ct., Cuyahoga * O'Connell v. O'Leary, 3 N. Y. Supp. (2d) 






County, 1939) where the fact that an election 833 (S. Ct., 1938) 
district council headquarters ” Ward v. Campbell, cited at footnote 33 
" Also see Rowen v. Possehl, 18 N. Y. Supp 





was held in a 
instead of local headquarters did not invalidate 









t the result (2d) 574 (S. Ct., 1940), where substantial com- 
f ‘Weber v. Marine Cooks and Stewards Asso pliance with prescribed procedure was held 
ciation, cited at footnote 12 sufficient 






© Federation of Insurance Employees 1 
UOPWA, cited at footnote 12 
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Many cases deal with circumstances in 
which a majority composed of dual unionists 
or secessionists can retain control of the 
union,” or transfer its assets.“ But these 
cases involve substantive limitations on what 
the majority can do, hence they are not 
within the scope of this paper. 


Enforcement of minimum standards of 
fairness.—The courts will sometimes inter- 
vene to enforce rights given by law which 
are not mentioned in the union governing 
rules. Here the courts are establishing a 
minimum standard of fairness. 

When this is done, the courts will try, 
wherever possible, to find an implied guar- 
antee of the right, for example, that there 
is an implied requirement that the members 
of any voluntary association receive reason- 
able notice of a meeting.“ Then the inter- 
vention can be justified by the theories 
mentioned previously. 

In certain situations where the govern- 
ing rules of the union clearly do not provide 
a method of enforcing the right, the courts 
will justify intervention solely by the gen- 
eral equity jurisdiction over associations.” 
And where the violation of rights is fla- 
grant, the courts have annulled or 
garded union procedures in the name of 
public policy.” 


disre 


In most of these cases, the membership 
has been completely deprived of the right to 
make its own decisions. A leading example 
is Dusing v. Nuzzo. This involved a rack 
eteering union leadership which suspended 
elections, did not call meetings, refused to 
give financial accountings and even was en- 
gaged in wholesale looting of the local treasury 

In 1937, the Hod Carriers Union, AFL, 
formed Local 17 to have jurisdiction over 
the Delaware River aqueduct project in the 
Newburgh-Kingston area of New York 
State. Bove, the international vice president 


“ For example Farrell v. Cook, 5 N. Y. Supp. 
727 (S. Ct., 1889), aff'd 11 N. Y. Supp. 326 
(App. Div., 1890); Martin v. Smith, 286 Mass. 
227, 1909 N. E. 113 (1934): Quinn v. Marvin, 
168 Ore. 52, 120 Pac. (2d) 227 (1942). 

See ‘‘The Legal Consequences of Labor 
Union Schisms,"’ Harvard Law Review 1413 
(1950), which collects the cases up to spring, 
1950; Harker v. McKissock, 19 LABOR CASES 
{ 66,018, 76 Atl. (2d) 89 (N. J. Super. Ct., 
App. Div., 1950) modifying 15 LaBoR CASES 
{ 64,852, 62 Atl. (2d) 405 (Super. Ct., 1948), 
rehearing den. 20 LABOR CASES { 66,672, 84 Atl. 
(2d) 723 (1951). 

4* Bacon v. Paradise, 
Vilella v. McGrath, 
Coleman v. O’Leary, 
(S. Ct., 1945). 

* Robinson Vv. 
Louis Ct. of App., 1940). 
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318 Mass. 649 (1946); 
cited at footnote 20; 
58 N. Y. S. (2d) 812 


Nick, 136 S. W. (2d) 374 (St. 
(Also see 134 S. W. 


gave control of the local to Nuzzo and some 
associates, promising them they could have 
a free hand for the duration of the project 
When the membership objected to Nuzzo’s 
assumption of dictatorial control, the inter- 
national forbade future membership meet- 
ings. After a year, direct international control 
was removed, but the Nuzzo dictatorship 
remained in power and all opposition was 
kept down. There began to be every indi- 
cation of racketeering unionism Nuzzo 
became the owner of a night club and the 
union meetings that were held, were held 
there. Nuzzo and his friends began to live 
on a scale far surpassing their union salaries 
No annual elections were held or periodic 
financial reports given, both in violation of 
the loca] constitution, 


In 1940 and 1941, a group of members 
led by Dusing, after getting no satisfaction 
from Nuzzo or from Moreschi, the interna- 
tional president of the Hod Carriers, re- 
tained counsel on a contingent fee basis, 
and filed a bill for equitable relief in the 
courts. They alleged that further appeal 
to the international would have been futile, 
since the international itself had had only 
one election in the previous 30 years. After 
four judicial opinions, they finally obtained 
a court-sponsored election, and an account 
ing, in Dusing v. Nuzzso.” 

The election 
vision of the New 
Board, and 

for the rank-and-fiie 


‘ 


was held under the super- 
York State Labor Rela- 
complete 

When 
the new officers took over, they found ‘1 
cents in the local treasury, and thousands 


tions resulted in a 


victory group 


of dollars in unpaid bills. 


Several months after the election, Inter 
national President Moreschi threw the new 
officers out on the ground that their term 
had expired, and he had his agent preside 
This agent then ran a 


at local meetings. 





(2d) 112); Bowman v. Horn, 21 LABOR CASES 


{ 66,748, 127 NYLJ 32 (S. Ct., 1952).) Some- 
times due process is invoked as in a case which 
overturned ex post facto union legislation, 
Armstrong v. Duffy, cited at footnote 14 

* Cameron v. IATSE, 118 N. J. Eq. 11, 176 
Atl. 692 (Ct. of Ch., 1935): Collins v. IATSE, 
119 N. J. Eq. 230, 182 Atl. 37 (Ct. of Ch., 1935); 
Shrank v. Brown, 172 Misc. 80, 80 N. Y. S. (2d) 
452 (1948). In Maltese v. Dubinsky, 22 LABOR 
CASES { 67,218 (N. Y. Ct. of App., 1952), the 
court accepted public policy as a reason for 
intervention but found no violation of public 
policy in the case. 

726 N. Y. Supp. (2d) 345 (S. Ct., 1941); 262 
App. Div. 781 (1941); 29 N. Y. Supp. (2d) 882 
(S. Ct., 1941); 263 App. Div. 59 (1941); 37 
N. Y. Supp. (2d) 750 (S. Ct., 1942). 
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rump election which “elected” Nuzzo presi- 
The regular meeting overwhelmingly 
Dusing 


dent. 
“re-elected” the rank-and-file slate. 
went back to the court to apply for a 
modification of the judgment to provide 
that the officers elected should hold office 
for not than year, but this was 
denied on the ground that there was no 


necessity for further intervention 


less one 
grave 

The rank and file then instituted a new 
proceeding “ to enjoin the international from 
interfering. While this was in process, the 
Governor of New York ordered an investi- 
gation into the Hod Carriers which resulted 
in the prosecution of Nuzzo and Bove fot 
embezzlement.” Then, in 1945, a final in 
junction was granted in Canfield v. Moreschi, 
restraining the international from its present 
interference with Local 17 but specifically 


enjoin possible future 


not attempting to 


international interference on new grounds 


that time, interference by the inter 


Since 
national has ceased, and Local 17 has been 
a leader in the antiadministration minority 
The local has 


at international conventions 
many of 


had annual elections ever since, 
them involving Nuzzo adherents, and many 
being between various 
rank-and-file The 
were assumed by the local by official vote, 
after the ouster of the Nuzzo group, and 
were finally paid off in 1950, ten years after 


the start of the litigation.” 


closely contested 


candidates legal costs 


As is pointed out in the above case, “the 
intervention is that in 
impels the 


ground of judicial 


circumstances, necessity 


relief of 


these 


court to act in members 


union 


relieve themselves of abuses of 


Sometimes it is a dictatorship 


unable to 
power.” ” 
set up by the local business agent; more 
frequently, as in Dusing v. Nuszo, the power 
is held by receivers or other representatives 
case, the 


athirma- 


of the international.” In every 
willing to grant 


They 


courts have been 


tive equitable relief as needed have ap 
Moreschi, 40 N. Y. Supp. 757 
Supp. (2d) 903 (S. Ct., 
(1944); 294 N. Y. 632 


* Canfield v 
(S. Ct., 1943): 49 N. Y 
1943); 268 App. Div. 64 
(1945) 

*# People wv 
People v. Fay 


Nuzzo, 294 N. Y. 227 (1945): 
and Bove, 270 App. Div. 261 
aff'd 296 N. Y. 510 (1945) Nuzzo's conviction 
was reversed by the court of appeals on a 
technicality, while Bove'’s conviction was sus- 
tained 

” Information obtained from the reports of 
the 12 opinions cited in footnotes 47 to 51 
inclusive, from letter of Hyman N. Glickstein, 
Esq. of Boudin, Cohn, and Glickstein, attorney 
for Local 17, and from Hod Carrier's Conven- 
tion Proceedings, 1941 

37 N. Y. Supp. (2d) 750, 752 (S. Ct., 1942) 
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pointed receivers to conserve local assets, 


enjoined interference with duly elected officers 


and ordered court-sponsored elections 


Wherever posssible, as discussed in the 
previous section, the courts will try to base 
this protection of substantive rights on 
provisions in the local or international con- 
stitution or by-laws calling for regular elec- 
In one case, the authority for the 
asserted to be the wide 


tions.” 
deprivation was 
emergency powers given in the international 
by-laws, but the court construed the by-laws 
And where 
had their 
majority 
ordered 
and 


adversely to this defense 


the racketeering local officers 
extended for ten 
court set this 


mentioning 


terms years by 
aside and 


malfe asance 


vote, a 
an election, 
intimidation.” 


Evaluation of Court Intervention 


Where flagrant democrat 
standards have been proved, the courts have 
another to 
tew, 


violations of 


reason o1 
have 


usually found one 
intertere Yet the 
and judicial intervention has often not been 
effective in obtaining the ends desired 


been 


cases 


may possibly 
precedents for 
Hence 


suit. In 


members of the bar 
be unaware that 
judicial intervention in 
they may be hesitant to 
hardly any of the decisions discussed above 
other 
there 


some 
there are 

this 
bring 


area 


there citations to any of the 
decisions in the field To be 
are usually citations to analogous situations, 
but the effect of such 


otten uncertain 


were 
sure, 


persuasive cases 15 


Union have long considered a 
member who went to the courts as a traitor. 
his traditional traced to 
the judicial tendency to line up on the side 
days before 1936. 
taking 
internal been 
written into many local constitutions. After 


Stanton v. Harris™ was decided, the union 


mores 


distrust can be 


otf management im the 
Provisions deterring members from 


matters to the courts have 


IATSE, cited at footnote 46 
Webster v. Rankins, 50 S. W. (2d) 746 
(St. Louis Ct. of App., 1932): Local No. 11 of 
International Association of Bridge, Structural 
and Ornamental Iron Workers v. McKee, 114 
N. J. 555, 169 Atl. 351 (1933); Robinson v. Nick, 
136 S. W. (2d) 134 (St. Louis Ct. of App., 1940) 
O’ Neill v. United Plumbers, 348 Pa. 531, 36 Atl 
(2d) 325 (1944) dictum in Ltndine v. Me- 
Kinney, 9 LABOR CASES { 62,493, 183 S. W. (2d) 
265 (Texas Ct. of Civ. App., 1944) 
‘Dusing 1 Nuzzo, cited at 
O'Neill 1 United Plumbers and 
McKinney, cited at footnote 53 
% Webster v. Raxkins, cited at footnote 53 
% Collins v. IATSE, cited at footnote 46 
1152 Fla. 736, 13 So. (2d) 17 (1943) 


* Collins Vv 


footnote 47; 
Lundine 1 





fined the parties that instigated the suit 
for resorting to the courts before exhausting 
all methods within the union.” 


Social and even physical pressures are 
often put on members to keep union busi- 
ness out of the courts. While Weber v 
Marine Cooks and Stewards Association™ 
was in progress, the plaintiffs were subject 
to constant vilification in the union news 
paper, being referred to as “The Dirty 
Dozen.”” The following recent case his- 
tory, reliably reported to one of the authors, 
is an indication of how even more direct 
pressure can work 

Shortly after the war, a group of veterans, 
formerly members of a transportation local, 
regain their prewar jobs, as 
guaranteed by the Selective Service Act. 
But the union to let the 
employer lay off the men who had replaced 
them, The veterans decided to appeal to 
the rank and file at the next membership 
This was a futile gesture, because 
them 


sought to 


leaders refused 


meeting. 
the chairman 
and the sergeant-at-arms told them, in no 
terms, that if they wanted to 
in one piece they had 


refused to recognize 
uncertain 
leave the meeting 
better shut up. 

So they appealed to the courts. Sut 
before the trial came up, the union “gave 
in” and the men were promised that their 
prewar jobs would be returned. No sooner, 
however, had they reported to work than 
tires started mysteriously losing air, sugar 
got into the gasoline, and one man reported 
that another vehicle had tried to force him 
off the road at a dangerous curve. 

One by one, the men gave up. Some 
accepted jobs at the bottom of the seniority 
list; others left the industry.” 


The litigation is 
the average worker. The plaintiff's counsel 
fees in Weber v. Marine Cooks and Stewards 
were set by the court at $7,500 for the 
trial and one appeal, and there is no reason 
to believe that excessive, In 
that case, the court ordered the fees to be 
paid out of the union treasury, but usually 


cost of prohibitive to 


these were 


Letter from J. F. Gordon, Esq., attorney 
for the defendants. 

%” Cited at footnote 12. 

* Letter from Aaron Shapiro, Esq., attorney 
for plaintiffs, and from various issues of the 
Voice, the union newspaper. 

" Very likely this retaliatory action did not 
have the approval of the top local officers—and 
certainivy not of the in'ernational. The tradition 
of direct action is very strong in the trucking 
industry and the union often finds it difficult 
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the expense must be borne by the anti- 
administration plaintiffs themselves. Although 
information is not available as to counsel 
fees in the Hod Carrier cases, it is known 
that they were only finally paid ten years 
after the start of the litigation. 

Judicial intervention often takes a great 
amount of time. Many of the leading cases 
in this section were not finally concluded 
until years after suit was brought, The 
Hod Carrier cases took four years. The 
controversy in Bridgeport Brass required 
four years. Another recent leading case, 
Harker v. McKissok, took three years. Thess 
are not atypical 

Only in rare instances do individual plain- 
tiffs go to the courts. In most cases, the 
plaintiffs represented strong and 
ably adequately financed factions within the 
And even then, unless the recovery 
money or the definite 
goes to the winner, 
a faction will to enter into litiga 
tion. It is a rare group of men that will 
indertake the many pressures and dif- 
ficulties mentioned, merely to establish the 


presum 


union. 
sum of 
union 
hesitate 


of a large 
control of the 


principle of union democracy. 


Difficulties of the courts in dealing with 
internal union procedures.—The courts have 
little knowledge about 
Where the 
sonable depends upon 
courts are 


union practices 


decision whether action is rea 
what is customary 
prevalent, the often at a 


Thus the lower court dictum 


and 
disadvantage. 
in the Bridgeport Brass case held that even 
when announcements are individually mailed 
to each member, notice is insufficient. Yet 
this is far more notice than unions cus 
tomarily give. Of course, 
law the courts have on occasion set a higher 
standard than that provided by custom '‘ 
and the problem of understanding business 
practice in technical fields is not a new one 
to the union affairs 


is an area where knowledge of 


; 


in other areas of 


courts. Yet internal 


practice 158 
especially important. 

Judges place great weight on the terms 
of umon constitutions and by-laws. How 


ever, these often mean little in the life 
to control irresponsible actions by small minori- 
ties (in this case, the men whose relative senior- 
ity was threatened by the veterans). (See 
George Strauss and Leonard R, Sayles, ‘‘Some 
Problems of Communication in the Local 
Union,’’ Proceedings of the Fifth Annual Meet- 
ing of Industrial Relations Research Association 
(1952), p. 143. 

® For example, The T. J. 
737 (CCA-2, 1932). 


Hooper, 60 F. (2d) 


August, 1953 @ Labor Law Journal 





Whether the courts should look 
whether the unions 
their own 


the union. 
more to custom, or 
should pay more attention to 
governing rules may be a matter of dispute 
But the discrepancy does exist. Thus, in 
the steward’s election mentioned at the 
end of the previous section, both sides in 
vote disregarded the 


the closely contested 


constitutional provisions, 

The 
“substantial compliance.” 
union meetings are run in complete accord 


with parliamentary procedure: It is com 
take an 


difficulty in defining 


For example, few 


courts have 


for the presiding otficer to 
active debate, in violation of 
Roberts’ Rules of Order Although the 
courts would undoubtedly feel that the error 
was slight and the rule of de minimis applied, 


this case is clearer than others might be 


mon 
part in the 


True the courts are faced with a com 


parable situation in deciding 


errors 


which 
made by the trial courts are of such signif 
that a trial should be ordered 
the appellate court 
with trial court procedures and 
any simula 
life. 


icance new 
But ther: 


familiarity 


has complet 


practices, while few judges have 


understanding of the mores of union 
There is difficulty in obtaining adequate 


relief from the courts. Courts rarely give 


positive instructions but only 1 
passed. Thus, in 


gative com 
easily by 


md Stewards, aftet 


mands which are 
Weber v. Marine Cooks 


the court had set aside the new constitu 


tion on the grounds that it was adopted in 


way, the union majority then 


the wrong 


» adopt the new constitution in 


proceeded 


he right way,” and the bitter and expensive 


litigation was in that case a complete waste 


Injunctions must necessarily be limited in 


hey cannot cover all future viola 


SCcCOpe ‘| 
tions that may be anticipated Phe 
granted in the Hod Carriers 


iInjun< 


finally 


tion 
was specifically modified so as not to 


interference by the 


Cast 
prevent further interna 
discovered 

that their 


visitorial 


tional if new grounds were 


KF. yr the 


decisions are 


courts to make certain 


effective could involve 


powers on a scale quite incompatible with 


any present ideas of free unionism, 


shows that the 


\ study of the case law 
courts have been willing to prevent substan- 


Voice, September 1, 1949, p. 1 
™ Colorado Labor Peace Act, Ch. 131, Sec. 20, 
Laws of 1943 
9 LABOR CASFS { 62,462, 113 Colo. 90, 155 
Pac. (2d) 145 (1944), on the grounds that it 
violated the First and Fourteenth Amendments 
to the federal Constitution 
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Show me the dignity and respect 
with which labor is regarded and | 
will show you the measure of a civil- 
ization of any country.—Congress- 
man C. J. Kersten of Wisconsin 





tial violations in decision-making. But due 
trouble going to the 
and the courts’ difficulties in 


relief, judicial interven 


to the involved in 


courts, own 
affording adequate 
tion has not provided effective protection 


for member rights 


Regulation by State Statutes 


Seven states have attempted to regulate 
internal procedures of labor organizations. 
was most 
all.” 


it required ce 


Colorado’s law perhaps the 
Among other pro 


nmcorpora 


stringent of them 
mpulsory 
unions, annual election of officers 
cret ballot on 
ten members to tell the 


to keep 


~ questions ot poli \ 


permitted any 


union to hire a certified reporter 


minut ‘ I tnem 


he state com 


was dec ared uncon 
1FL v. Reilly, 
violated the First 


Amendments to the 


with th 
mission | 
stitutiona 
on the grounds 
+ | @ | 
MCUCi al 


and Fourteent! 


Constitution 


The Delaware act‘ iad a host of pre 


aps the most 


visions. Perl restrictive pré 


nual elections of ofhcers 
requirement that the 


be ; le: a mayority 


riptions were tor an 


and the 


meetings should 


quorum at 
membersht} 


ballo 


secret 


Kansas 
and, until it was declared unconstitutional," 
a majority vot ommencing a strike 


made | inlawtul tor a 
prevent election o! the 


labor organization.” The 


It also person t 


“prohibit or any 


othicers Of any 


exact meaning of this {| has not been 


judicially determined 


is in general terms also 


The Fl T ida law 


illegal to “interfere with or 


It makes it 
Union Regulation Law, H. B, 212, Secs. 
17-21, Laws of 1947 
* H. B. 1, Laws of 1949 
® Labor Relations Act, Ch 
Laws of 1943 
® Stapleton v Mitchell, 9 
* 62,574, 60 F. Supp. 51 (DC Kan., 
Sec. 447.09, Laws of 1947 


191, Sec. 44.809, 


LABOR CASES 


1945) 





prevent the franchise of any member of a 
labor organization” and to “prohibit or 
prevent the election of the officers of any 
labor organization.” 

The Minnesota act is 
Yet the protections it are 
sketchy. It requires that officers must be 
elected, terms of may not exceed 
four years, reasonable notice must be given, 
there must be a secret ballot and the candi 
date who receives the plurality of the vote 
must win, in the absence of other constitu- 
tional provisions. 


more specific.” 


offers very 


office 


The Massachusetts act applies only to 
incorporated unions.” 

The Texas law excludes aliens from union 
office and requires union acts to receive a 
majority vote of those present and partici- 
pating.” This was declared unconstitutional 
to the extent that it regulated the election 
of union officers.” 
that any 
been enforced. 


been found 


ever 


No evidence has 
of these statutes has 
The Colorado” and Texas statutes have 
been declared unconstitutional in full, the 
Kansas statute in part and Delaware re- 
pealed its statute two years enact- 
ment. The Massachusetts act applies only 
to incorporated unions, of which there are 
few. The Florida provisions, and the re- 
maining valid parts of the Kansas act are 
in extremely vague terms. There 
that either has ever been 


after 


stated 
is no evidence 
utilized.” 

Minnesota is the only state with a valid 
statute, written in specific terms, which is 
still on the books. Yet, as of 1949, “no 
enforcement proceedings have been 
tuted during the five years the act has been 
in effect.” ™ 


insti- 


Why have these acts had so little effect? 
Part of the explanation lies with the political 
forces, such as unions and their allies, 
which obtained the repeal of the Delaware 
act and hindered vigorous enforcement ac- 
tivities elsewhere. A more fundamental 
answer may be that the acts have been 
unsatisfactory instruments to achieve the 
social aims desired. They contain many 


™ Labor Union Democracy Act, Ch. 625, Secs 
2-3, Laws of 1943. 

"™ Ch. 180, Secs. 15-17, as amended by Ch. 
559, Sec. 6, Laws of 1947. 

™ RCS 5154 (a), Sec. 4 (a) (1943). 

% AFL v. Mann, 9 LABOR CASES { 62,593, 188 
S. W. (2d) 276 (Texas Ct. of Civ. App., 1945). 

™ No effort was made to enforce the Colorado 
act. Highteenth Report of the Industrial Com- 
mission of Colorado (1944), pp. 7-8. 

™® Aaron and Kameroff, article cited at foot- 
note 2, p. 462; Charles C. Killingsworth, State 
Labor Relations Acts, p. 99. 
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provisions which are clearly unworkable, 
‘ae enforcement procedures are inadequate, 
and their antiunion tone and intent has pr« 
vented the union cooperation which is es 


sential to successful administration 


Unworkable provisions.—There are some 
provisions in those statutes which are almost 
impossible to observe. The Delaware stat 
ute, for instance, required an absolute ma 
jority of the local’s membership to be present 
at all meetings. In terms of the average 
attendance at local meetings or, for that 
matter, the average attendance at the routine 
meetings of any voluntary association, this 
provision is unrealistic 


In the absence of union cooperation, the 
extensive regulation of internal union affairs 
would be impossible without vast enforce 
staffs. The provisions of the Dela- 
ware statute requiring that all voting be 
supervised by nonmembers or the Colorado 
requirement of ballot on “questions 
of policy” illustrate the difficulty. 


ment 


secret 


Some of the provisions are so vague as 
to make compliance and correction difficult 
The Florida and Kansas acts have identical 
clauses stating that no person “shall pro- 
hibit or prevent any election of the officers 
of any labor organization.” It is impossible 
to know whether they refer to 
hold elections, intimidation before elections, 
a legal vote to postpone an election ort 


failure to 


merely cancellation of an election already 
called. 

Inadequate enforcement procedures. — 
Many of the states made violation a criminal 
offense. This may make the statute too 
harsh to be generally used. Civil action is 
also provided in some of the states. The 
expense, vilification and other deterrents in 
the path of ordinary members going to the 
courts have already been discussed. 

Only Minnesota provides administrative 
This punishes violators by with 
rights under 
unions 


procedure. 
drawal of bargaining 
laws. Yet undemocratic 
so powerful that they have little need of 
state agencies. “In any event, the penalty 
provided for non-compliance is hardly suf- 


State 


are often 


™ Jack W. Steiber, Ten Years of the Minne- 
sota Labor Reiations Act (University of Minne- 


sota Industrial Relations Bulletin No. 9, 1949), 
p. 24; Killingsworth, work cited at footnote 76, 
p. 102; Minnesota Department of Labor and 
Industry, Division of Conciliation, Eleventh 
Annual Report (1950), p. 7. 

% Strauss and Sayles, article cited at footnote 
5, p. 209. 
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ficient to compel a violating union to amend 


its procedures.” 


Antiunion character.—Some of the pro- 
visions are clearly antiunion and serve only 
for harassment. Aaron and Komaroff com- 


ment: 

“The recently repealed Delaware statute, 
and the laws of Colorado are examples of 
length to anti-union 
legislatures have gone, all too 
clearly the ultimate purpose not to strengthen 
unions but to destroy them.” ” 


the extreme which 


revealing 


Thus Colorado allowed ten members to 
require that a certified reporter keep minutes 
and file them with the state commission 
This would have the effect of making union 
decisions on negotiations and strike strategy 
available to employers and others not friendly 
to the union. This provision, like the Dela- 
ware section calling for nonmember super- 
vision of all voting, could entail considerable 


expense to the union treasury. 

In spite of this, the laws may have had 
Stieber suggests that the fact 
pro- 


some effect. 
that there have been 
ceedings under the Minnesota act “indicates 
either that all labor organizations in the 
state are in compliance or that the act has 
Certainly, few locals are 


no enforcement 


been ineffective.” * 
likely to violate that act’s requirement that 
the candidate with plurality wins (unless 
otherwise constitutionally provided) or even 
those limiting officer terms to four years or re 
elections by secret ballot. Thus, 
enforcement of the 
violations 


quiring 
even were 
Minnesota act 
would be found. 
the act did serve as a deterrent 
union behavior. 


vigorous 
attempted, few 

It is entirely possible that 
and alter 


emphasized that there 
acts 


should be 
is no that any of the 
has been effective. 


But it 


evidence state 


Democracy in Unions 
Must Grow from Within 


regulation of 


local union 
successful. 


Government 


democracy has not been very 
In flagrant cases, judicial intervention has 
But most viola- 


reach the 


restored majority control. 


tions of fair procedure never 
those that do too often 


constitution 


courts, and result 


in a rewriting of the union 
rather than a reform of the objectionable 
State statutes have been ineffec- 
legislatures have 


condition. 
tive largely because the 


% Steiber bulletin cited at footnote 77, p. 29. 
* Steiber bulletin cited at footnote 77, p. 464 


Union Democracy 


United Press 


These four guards employed at the 
Metropolitan Museum of Art in New 
York City have chosen a novel way 
to protest the antiquated—accord- 
ing to them—wage scale at the mu- 
seum. Dressed as a ‘‘colonial,"’ a 
“Greek,’’ a ‘“‘caveman"’ and an 
armored ‘‘yeoman,"' they carried ap- 
propriate signs and had little diffi- 
culty making their point. Museum 
officials took one look and agreed to 
negotiation. It happened July 2. 





failed to show sympathy or understanding 
of union practices 

Those who seek greater regulation of the 
local union tend to 
that the greatest 
is dictator 


internal life of the 
operate on the premise 
threat to local union democracy 
ship Actually the real enemy is_ not 
dictatorship but apathy. 

bulwark 
union 


remains the 
within the 


Judicial protection 
of procedural fair play 
As the body of precedents becomes more 
consistent and widely known, the courts 
can do a better job in this difficult area. 
But in local unions, as in any 
cannot be 


other organ 


ization, democracy imposed; it 
must grow from within.” 


[The End] 


ae 


** Steiber bulletin cited at footnote 77, p. 29 
@ Steiber bulletin cited at footnote 77, p. 635 
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The Capital Service Saga 


HERE IS AN INTERESTING EXAMPLE OF HOW AN EMPLOYER 
CAN MAKE TROUBLE FOR HIMSELF BY REFUSING TO AGREE 
TO BARGAIN WITH A UNION REJECTED BY THE EMPLOYEES 





T ALL BEGAN when Capital Service’s 

employees voted against representation by 
the AFL’s Bakery and Confectionery Workers 
Union. Had Capital Service proceeded to 
recognize the union as exclusive bargaining 
representative, notwithstanding the contrary 
choice of its employees, the company would 
have been a lot better off. It would have 
had profits to show instead of losses, there 
would have been no secondary boycott, no 
expensive litigation, the NLRB would have 
had no trouble and this article would not 
have been necessary. But Capital Service's 
employees would have had a 
representative which they did not want. 


bargaining 


Looking at the case from the other point 
of view, Capital Service’s law-abiding de 
cision to refuse to recognize the Bakery 
Union, after its employees had voted as 
they did, put the spotlight again on the 
National Labor Relations Board. Further- 
more, because Carl M. Gould, one of the 
attorneys for Capital Service, got excited 
about the case, he went to Washington to 
testify before the House Labor Committee 
in its current hearings on the Taft-Hartley 
Act,’ and his testimony may well help to 
induce Congress to do something about 
the problem of federal-state jurisdiction in 
labor disputes. For, in Mr. Gould’s opinion, 
as in that of many others, confirming the 
right of the states to exercise their tradi- 
labor action 
the current 


control over is one of 


pressing 


tional 
the most 
labor-law agenda. 


items in 


The Beginning 
Like all good stories, the Capital Servic: 
story has a beginning, a middle and an end. 
1 See statement of C. M. Gould before the 
Committee on Education and Labor of the 
United States House of Representatives, March 
19, 1953 
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The end, it is true, has still to be fashioned 
completely; but there are clear indications 
of what it is likely to be. Certainly, the 
beginning and the middie are 1 


finished, and 
may be recorded in detail 


Along toward the beginning of 1949, th« 
Union asked for recognition as ex 
most 


Bakery 
representative ot! 
Capital, 


clusive bargaining 
of Capital 
according to its president, “had devised a 


Service’s employees. 


merchandising 
a full line of 


method of 
offering 


and unique 
products by 


new 
bakery ‘ 
quality wrapped baked goods from an indi 
vidual case and delivering fresh-baked prod 
ucts daily in metal cabinets that keep the 
merchandise fresh and is of a quality that 
could 

Many of Capital’s customers 
were large presum 
ably of the While 
selling little, if anything, in interstate com 
merce, Capital and its customers made sub 
direct 


the consumer buy otherwise only at 
a bake shop.” ? 
retail 
“super-market” variety. 


stores, 


grocery 


stantial interstate purchases, and 
indirect. There seemed to be no question at 
this stage of the applicability of the Na 
tional Labor Relations Act to Capital Sery 
ice. For, pursuant to an agreement betwee1 
Capital and the union, the NLRB conducted 
a “consent” election. In this election, of the 
69 employees considered by the NLRB to 
be eligible to vote, a total of 68 actually 
this total 52 


15 voted for the 


voted; and of voted against 


the union, union, and on 
ballot was held void 

On the basis of this result, certified by 
the Board as such, Capital refused to recog 
bargaining 


Perhaps 


nize the union as_ exclusive 


representative of its employees 
it could have recognized the union, without 

2See statement of G. Brashears before the 
Committee on Education and Labor of the 
United States House of Representatives, March 
19, 1953 
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serious results. Of course, recognition of 
the union in such circumstances would have 
amounted to a flouting of the existing 
national and state labor that 
it would have foisted a union upon unwill 


prohibition 


policies, in 


ing employees, contrary to the 


ot employer interference in the exercise by 
employees of the statutorily 
right to join or not to join a union. Again, 
it would have constituted aid and support 
to the defeated union in violation of the 
employer support to any 
Even so, however, Capital 
reper 
For the 


prosecuted aly 


guaranteed 


proscription of 
labor organization 
would probably never have felt any 
cussions from its unlawful conduct 
to this date 


recognizing a 


Board has not 


employer for union which 
ias been rejected by employees 


hurt in 


| unless at 
that 
practical purposes, 
little to fear from 
union. Only 


the concept of employee free choice would 


other union happened to be 
process.” So, 1or all 
Capital Service had 
recognition of the rejected 
have been injured 


But Capital Service decided to respect 

proscriptions and the 
. ' 

of the law. It 


ated union. 


policy implica 
refused to recognize 
And there the trouble 
began. At that point, members of various 
AFI most notably the 
(who made no attempt to organize Capital’s 


unions, Teamsters 
drivers), began following Capital trucks to 


the various customers. Picket lines were 
set up at both customer and service entrances 
stores dealing with Capital. Capital 
the picket’s placards 


The 


of the 
Service was identified in 
under its trade-name, “Danish Maid.” 


placards read as follows: 

‘To the Maid bakery 
products sold here are made and delivered 
by a bakery that is non-union and on the 


public. Danish 


+Cf. Midwest Piping & Supply Company, Inc., 
63 NLRB 1060 (1945). 


Capital Service Saga 


we do not patronize list of the [various 


AFL unions].” 


As usual, the unions’ restraint of trade, 
the boycott instituted by.the picketing, was 
As Mr. Brashears put 
it, in testifying before the House Com 
mittee on Labor: “The unions kept the 
pickets at these markets until they took our 
and required 


extremely effective. 


merchandise off the shelves 
us to come and take our merchandise away 
We had built the start of a fine business 
in numerous markets whose customers d« 
merchandise We 
most of our market 


the activities of the 


sired quality have lost 
customers because of 


Whenever we 


find out 


unions 


solicit customers the unions 
about it and threaten them with picketing 


to deal wit! 


new 


and boycott unless they refuse 


16 months our business 


us, and for the last 
| 


ias been prevented from selling to cus 


tomers who would have afforded us a profit 
were taking 
1 


goods cus 


instead of us losing money. We 


on new self-service package 


tomers at the rate of about one new on 


each week (as fast as we could handle 
them), when the picketing started in 
February 1952. This lost us 


Early in April, 1952, after obtaining 


early 
12 such cus 


tomers. 


a State Court injunction, we resumed with 


most of such previous customers and started 


i 
to take on new ones until we again had 


about 18 of such customers and were con 
when the Labor 
Federal Court 


14 customers.” * 


tinuing to increase them, 


Board stopped us with a 


injunction, and we lost about 


customers refused to deal with 


because of the double effectiveness 


picketing retail customers were 
> 


refusing to cross the picket line; and (2) 


truck drivers were refusing to deliver com 


modities to the picketed markets The 


middle part of our story deals with Capital's 


efforts to secure relief from the union’s 


coercion of free employee choice 


The Middle 


If informed that the 
lations Act 


National Labor Re- 


forbids union coercion of the 


exercise by employees of the right not to 
join unions, the normal person would probably 
simply to file a charge 
NLRB. But 
Capital’s counsel knew better. They knew 
that the NLRB has taken the 


position that 


advise Capital 


against the unions under the 
arbitrary 


“peaceful” picketing cannot 


* Statement cited in footnote 2 








More than half a million dollars 
saved by New York State, and its 
taxpayers! This is a conservative 
estimate of the amount saved, in a 
little over six years, by the State em- 
ployees through their suggestion sys- 
tem. —tIndustrial Bulletin 





coerce free employee choice,’ within the 
meaning of the act, even while holding that 
employers are guilty of such coercion if 
they peacefully state to employees that 
a wage increase is conditioned on their 
voting against a union.’ Again, the normal 
person might have thought that the picket 
ing of the service entrances violated Sec- 
tion 8 (b) (4) (A) of the NLRA, which 
makes it an unfair practice for a union to 
induce employees to refuse to perform 
services where an object of such induce- 
ment is to force one business man to cease 
dealing with another. But here, too, Capital’s 
counsel were aware of difficult ‘problems, 
problems not visible to the naked, un- 
sophisticated eye. The Supreme Court of 
the United States has held that Section 
8 (b) (4) (A) does not apply where picket- 
ing induces solitary truck drivers and their 
helpers to refuse to perform services. Ac- 
cording to the Court, that section “con- 
templates inducement or encouragement to 
some concert of action greater than is evi- 
denced by the pickets’ request to a driver 
of a single truck to discontinue a pending 
trip.” * 

So, even conceding the conflict between 
the unions’ action and the NLRA, the 
availability of relief under the act was 
extremely questionable. Under the 
cumstances, the decision made to go 
to both a state court and the NLRB. Ac- 
injunctive relief 


cir- 
was 


cordingly, a petition for 
from the picketing was filed in the Cali- 
fornia Superior Court at Los Angeles on 
February 18, 1952, and an unfair practice 
charge was filed with the NLRB on Febru- 
ary 21. The wisdom of this dual approach 
was to become apparent. The NLRB soon 
to do anything 
After 


unwillingness 
charge. 


showed an 


about Capital’s numerous 


(1949): United Brotherhood of Carpenters & 
Joiners, 80 NLRB 533 (1948); compare Standard 
Grocer Company v. Local No. 406, 14 LABOR 
CASES { 64,523, 32 N. W. (2d) 519 (Mich. 1948). 

“See 2 CCH Labor Law Reports (4th Ed.) 
q 3770. 
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‘Cf, “Perry Norve u Company, 80 NLRB 225, 4 


inquiries as to the reason for the NLRB’s 
refusal to prosecute the charge which had 
been filed on February 21, the NLRB 
finally arranged for a conference on March 
17. At this conference, according to the 
testimony of Mr. Gould before the House 
Labor Committee, “the Board representa 
tives stated that they did not believe the 
NLRB would entertain jurisdiction of the 
charges filed because the bakery did not 
meet the commerce requirements of the act 
The further 
that disclosed 
single 


of the 


3oard stated 
their 
instance of 


representatives 
investigation only a 
violation by only one 
unions.” 


until some time 
On this unreported date 


settlement 


There matters stood 
before April 3. 
the NLRB 


ment, according to which the unions would 


proposed a agree 
agree not to engage in any secondary boy 
cott activities, the Board would agree to 
take no further action in the case, and the 
employer would agree to request witl 
drawal of its charges against all the unions 
Actually, the company was given 
very little choice. Mr. Gould testified before 
the House Committee that “The Board 
representatives stated to the company at 
torney that if the company did not sign 
the agreement the would, in any 
dismiss the unfair labor 


involved. 


Board 
event, pending 
practice charge.” * 

April 3 is one 8f the important dates in 
the case. On that date, the California 
court issued an injunction against all the 
picketing, whether at the customer or serv 
ice entrances of the retail markets.” Botl 
the unions and the NLRB sought to have 
the court vacate the injunction, on the 
ground that the NLRB had assumed juris 
diction. But the court was adamant 


This was the point at which, after having 


questioned the coverage of the employer by 
the act and the existence of unfair practices, 


the NLRB began to act From the 
general counsel’s office, in Washington, 
D. C., came an NLRB attorney with new 
that both the general counsel and the mem- 
NLRB were much “concerned” 
“usurpation” of the 


really 


bers of the 
with the state 
Board’s powers. During a conference, Capi 
tal’s attorneys told Mr. Constantine, the 
NLRB attorney, that there was, at that late 
date, no longer any need for the NLRB to 


court’s 


*NLRB v. International Rice Milling Com 
pany, 19 LABOR CASES { 66,346, 341 U. S. 665 
670-71 (1951). 

* Statement cited in footnote 1 

* Statement cited in footnote 1. 

%” Capital Service, Inc. v. Bakery Drivers Local 
Union No, 276, 21 LABOR CASES { 66,865 (Calif 
Super. Ct. 1952). 
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The unfair practices had been en- 

The unions had promised to cease 
picketing. Everything was 
running along smoothly.” 

But the NLRB 
injunction was sought against the unions 
under Sections 8 (b) (4) (A) and 10 (1) 
of the NLRA, even though the company with 
unions.’ 


act. 
jomed 
the secondary 


insisted on action. An 


charges against the 


14 the NLRB proceeded along 


drew tts 
On May 

three lines 

(1) It issued a formal complaint against 

Sections 8 (b) (1) (A) 

NLRA 


under 


(A) of the 


the unions 
and 8 (b) (4) 


(2) It 
against the 
in the federal district court. 


injunction 
(1), 


suit for an 
Section 10 


brought a 


unions under 


(3) And, in the district court, it 


sought to enjoin the employer from avail- 


Same 


ing itself of the injunctive relief granted 
by the court 

In the first of these three 
the NLRB eventually held that the picket 
entrances of the markets 
(A), but that it 


whether 


State 


proceedings, 


ing of the service 


violated Section & (b) (4) 


was unnecessary for it to decide 


entrances 
his hold 


1952.’ 


the picketing of the consumer! 
violated Section 8 (b) (1) (A) 

ing was handed down on September 8, 
federal 


injunction 
) 1952 it 


Long then, however the 
had acted on the 

Board. On Jun: 
Service from availing itself 


afforded by the State-court 


and it enjoined the 


nection, 


union Irom 


| ahial 
picketing the service entrances of Capital 


customers 
against Capital Service 


acceptance tf the NLRB’s 


W hic h, 


The injunction 
vas based on on 


p! emption argument, al argument 


briefly and generally, is to the 
effect that Congress occupied the field of 


the Taft 


to put it 


labor disputes completely with 

For the statements made in this paragraph, 
see the statement cited in footnote 1 

Statement cited in footnote 1 

Capital Service, Inc., 100 NLRB, No. 164 
(1952) It was unnecessary for the NLRB to 
decide on the legality of the consumer picketing 
only because the trial examiner and the general 
counsel refused to become interested in that 
phase of the unions’ conduct 

“4% NLRB v. Capital Service, inc., 21 
CASES * 67,010 (DC Calif., 1952) 

LeBaron v. Bakery Drivers 
No. 276, 21 LABOR CASES { 67,011 
1952) 

% This point of view is championed by Rat- 
ner, ‘‘Probiems of Federal-State Jurisdiction in 
Labor Relations,”’ 3 Labor Law Journal 750 
(1952). For a reply to it see Petro, ‘‘Participa- 
tion by the States in the Enforcement and 
Development of National Labor Policy,'’ New 


LABOR 


Local 
(DC 


Union 
Calif., 
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Hartley Act and deliberately foreclosed the 
states from regulating the field in any way.’ 


Che federal district court in Los Angeles 
accepted the NLRB’s pre-emption argu 
ment, and therefore enjoined Capital Service 
from accepting the relief afforded by the 
state court At the time, it enjoined 
Union picketing the 
service entrances ot! customers, 
on the theory that such picketing violated 
Section 8 (b) (4) (A) of the NLRA. 


same 
from 
Capital’s 


the leamsters’ 


Perhaps the most significant decision of 
all has yet to be mentioned. This 
degision of the Ninth Circuit, brought on by 
from the court's 

On January 30 of 


is the 
Capital’s appeal district 
double injunction 
year, the Ninth 
which 


this 


Circuit handed down a 
something to Capital 


NLRB, but 


decision gave 


and something to the com 


pletely satisfied neither.’ 


The Ninth Circuit 
the district court, but added a special twist 
It affirmed the Capital 
and it injunction 


affirmed the action of 


injunction against 


Service, affirmed the 


service-entrance picketing by 
Ninth Circuit 


emption doctrine as 


had 


court 


against the 


the Teamsters However, the 


; ' 
did not accept the pre 


indiscriminately as the district court 
done It did affirm that the 


jurisdiction 


State 


vas without But its affirmance 


was based on the conclusion that all the 


picketing of the con 
as the picke ting ol 
olated the NLRA 
picketing of the 


section 


unions’ conduct—the 


‘ 1] 
sumer entrances, aS Well 
entrances—\ 


at the 


the service 
Conceding tl con 


sumer entrances did not violate 


8 (b) (4), because t inducement 
a concerted work stoppay yy such pick 
verthe eld that the 


Section & (b) (1) (A) 


the court me 


| cketing violated 
] 


] decision, 


Chis is an extremely important 
with which the NI 


ms that consumer 


and one RB is in serious 


conflict Che Board reas 
mere kind of free 


picketing is publicity—a 


York University Fifth Annual Conference on 
Labor 1 (1952) 
See also Cox and Seidman Federalism and 
Labor Relations 64 Harvard Law Review 211 
(1950), especially at p. 224 and following At 
pages 224-225, these writers say Where there 
is convincing evidence of a specific congressional 
intent, it surely should be followed though it 
may seem unwise But such an inquiry is 
usually illusory rarely con 
iders controversial policy in 
terms of the problems of federalism At 
226, they say It is futile to attempt to ex 
tract from Section 8 (b) evidence of a conscious 
congressional desire either to exclude or to 
permit these forms of regulation ; 
Nor does one gain much help from the legisla- 
tive history 

*Capital Service, Yn 
CASES ° 67,394 (CA-9, 1953) 


Congress too 


issues of labor 


page 


state 
NLRB, 22 


LABOR 
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Louisiana continues to adhere to the 
so-called ‘contract theory"’ of union 
membership, regarding membership 
in a union as a contract, the terms of 
which consist of the union's constitu- 
tion and by-laws. This is a view 
adopted by the courts of a number 
of jurisdictions. In another group of 
states a so-called ‘‘property right"’ 
theory of union membership has 
evolved, which the courts there will 
invoke for purposes of interfering 
with internal union affairs where 
property rights are found to be in- 
volved. It is true, of course, that the 
Louisiana [Supreme] court has said 
that it will interpose judicial relief 
where property rights are involved, 
but to date no such rights have been 
discovered in the cases.—Professor 
Charles A. Reynard, in the Louisiana 
Law Review. 





speech. Its position is that even though 
coercion of free employee choice may result 
from such picketing, the picketing neverthe 
less remains privileged concerted action.” 
The fact that there is no rational basis for 
this tortuous method of immunizing coercive 
union conduct has never seemed to bother 
the Board. To this writer’s knowledge, the 
SJoard has never explained how it is that 
union coercion of free employee choice may 
be privileged, depending on the means used, 
while employer coercion of free employee 
choice is always unlawful, regardless of the 
means used.” Thus, if an employer threat 
ens an employee’s job, conditioning his em- 
ployment upon rejection of a union, the 
Board holds the threat to be unlawful 
coercion, even though speech is the vehicle.” 
But if employees are coerced into joining 
a union or naming a union as their bargain- 
ing representative, the coercion is privileged, 
according to the Board, so long as it is 
implemented by “peaceful” picketing. So, 
in regard to employers, the means utilized 
to coerce has no relevance; presumably the 
employer would be guilty of an unfair prac- 
tice if, using only a personal appeal, he 
managed to induce a storekeeper to with- 


hold credit from an 
the other hand, in regard to unions, the 
means utilized to coerce is the critical 
factor; a union is not guilty of coercion, 
according to the Board, if its coercion of 
free employee choice is effectuated by means 
of peaceable appeals to boycott the product 
of employees who do not wish to join. 
The Ninth Circuit found it 
to accept this double standard of “reason 
ing.” For the Ninth Circuit, the Board’s 
antilogical application of the act’s proscrip 
tions of coercion of free employee choic« 


active unionist.” On 


impossible 


was simply untenable 

“The language of 8 (b) (1) (A) 
hibiting restraint and coercion by a labor 
organization is the same in this regard as 
Section 8 (a) (1) providing for an Employer, 
that ‘It shall be an unfair labor practice 
for an employer .. . to with, 
coerce employees in the exer 


pro 


interfere 
restrain or 
cise of the rights granted by Sec. 7. 

“The Supreme Court has held of 
tion 8 (a) (1) that the test whether 
the employer has violated the ‘restrain’ pr: 


Sec 


vision is whether ‘the words or deeds 
taken in their setting, were reasonably likely 
to have restrained the employees’ choice and 
[whether] the employer may fairly be said 
to have been responsible for them ame 
It is inconceivable that the Taft-Hartley Act 
intended the identical words of 8 (a) (1) 
and 8 (b) (1) to have a different meaning 
when applied to a labor organization from 
that when applied to an employer. Ths 
Board should be vigilant that what 
was sauce for the goose under the Wagnet 
Act is now sauce for the gander under the 
Taft-Hartley Act. 

“Nothing could 
Service’s employees 
non-union status or coerce them into join 
ing the Bakery Union than stopping ot 
making intermittent their employment by 
persuading the public to boycott the prod 
ucts of their work.” 


to see 


restrain 
their 


strongly 
retaining 


more 
Irom 


This conclusion by the Ninth Circuit is of 
course sound and sensible. More than that, 
it could have been far more fully docu 
mented than it is in the court’s opinion 
While the legislative history is not free of 
doubt on the point in issue, there are several 
items which quite clearly suggest that Con 
gress meant to outlaw all forms of coercion 


(Continued on page 592) 





18 Cases cited in footnote 5. 

” 2 CCH Labor Law Reports (4th Ed.) {§ 3710- 
3830. 

*® Work cited et footnote 19, § 3770. 

a cCf. F. W. Woolworth® Company, 909 NLRB 
289 (1950); C. B. Cottrell & Sons Company, 34 
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NLRB wv. Grower-Shipper 
Vegetable Association, 4 LABOR CASES { 60,609, 


NLRB 457 (1941); 


1941); Lily-Tulip Cup 
(1950); Common- 
NLRB 317 


(2d) 368 (CA-9, 
88 NLRB 892 
Company, 13 


122 F. 
Corporation, 
wealth Telephone 
(1939). 
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“Communications” and Mediation 


By PAUL YAGER 





TWO KINDS OF “‘COMMUNICATIONS” ARE IMPORTANT TO LABOR 


AND MANAGEMENT: ONE 
EXCHANGE; THE OTHER 


INVOLVES THE MECHANICS OF 
IS RELATED TO GENERAL SEMANTICS 


IDEA 





Opinions expressed in this article 
are the author's and are not neces- 
sarily those of the Federal Mediation 
and Conciliation Service, of which 
Mr. Paul Yager is a Commissioner. 
Vi ODERN MAN has burdened himself 
with a complex and dynamic socio 
economic structure which has a tendency 
upon occasion to show strains provoked by 
development ot 
Certain of those 
conflicts 
Society 


form of 


the growth and various 
elements of that structure 
evidenced by 
labor 


have been 
management and 


machinery in the 


Strains 
between 
has provided 
mediation agencies (federal, state and local) 
to settle, ameliorate or prevent such con 
flicts. From time to time 
made that such agencies could accomplish 
their mission more effectively by approach 
ing their work from the point of view that 
is the basic problem in 


the suggestion is 


“communications” 
volved in disputes between labor and man 
agement. We might 
implications involved in that suggestion in 


well examine some 


to determine how useful such a con 


a functional level 


order 
cept 

Apparently there are two kinds of “com 
fF imterest in the field of 
- sociological 


might be on 


munications” of 
labor-management 
and philosophical. The 
the. mechanics of exchanging 
in the realm both of and of 
This kind of “communications” 
the concern of the 
They have studied the 
and have identified, isolated and reported sig 
nificant data about how information is passed 
(and blocked) in that environment. As a result 
of their work, we know that a communications 


relations - 
related to 
information 


first is 
tacts ideas 
has been 
industrial sociologists 


structure of industry 


system is one of the elements of an indus 


“Communications” 


also that the 


communica 


trial organization. We know 
effectiveness of the 


Situation 1S a 


de gree of! 
system in 
lactor 


tions any given 


success oO! 


toward the 
and 


contributing 
failure of the toward the 
goal satisfaction of any of the participants 
This and abstract knowledge 


been used as a diagnostic tool in particulat 


enterprise 


general has 
and concrete situations in industrial organi 
administration and labor 
relations. The result has been 
efforts of 


zations, union 
management 
to increase the 
administrators to create and maintain effec 
their 


executives and 


tive communication systems within 
organizations 

“communications” which 
held of labor 


to the philosophy 


The other type ot! 


interest in the manage 


is ol 
related 
This philosophy is 


mankind exchanges 


ment relations is 


of general semantics 
based on the fact that 
information and ideas by the use of symbols; 
and 


words, pictures, shrugs, nods 


Such satistactory 
deal 


concrete matters 


that 1s, 
the like 


men 


symbols are 


when with uncomplicated and 


However, as we attempt 
more 
find 


purpose 


complex 
that the 


less 


to impart information oO! a 
nature we 
that 


each of us 


and more abstract 


symbols we use serve 


adequately because to words, 


the symbols we use most, vary somewhat 


Not only 


the precise meaning of 


in meaning does the variation in 
words to different 
people hinder the exchange of information 
but the 


are called 


variations in the associated ideas 


which forth by particular words 

hinder precision in the exchange of informa 

tion find 

in the position of assuming that information 

is being that 
} 


is being exchanged is symbolic representa 


Thus, we ourselves sometimes 


exchanged, while actually all 


tion of that information without an ex 





change of the exact substantive content 


of the symbols necessarily taking place 


It appears that when the word “com 
munications” is used to describe a technique 
for improving labor-management relations 
it refers to the development of an effective 
system of information exchange between 
and among individuals, groups and organi- 
zations in which a close approximation of 
perfect understanding is achieved. Thus, 
we are told that the conflicts between labo: 
and management may be ameliorated, set- 
tled or prevented by assuming that the 
individuals involved are trained to under- 
stand each other perfectly in the sense that 
the words they use have the same meaning 
and implication for each. 


At the core of proposition is the 
assumption that management 
share a mutual interest hold 
them in peaceful matrimony in the absence 
of any unharmonious interpersonal rela- 
tionship between the representatives of each 
Let us examine some aspects of this concept 


The concept :of the 
labor and management has been developed 
as a result of the studies of the industrial 
environment by sociologists and psycholo 
gists. Since management is interested in 
the production of a salable product and the 
worker, in a general sense, is interested 
in accomplishing the task before him, there 
conclusion that 


this 
labor and 


which should 


mutual interest of 


is a good basis for the 
labor and management share a mutual in- 
terest in production. This conclusion is 
drawn from studies of the productive func- 
tion of the economy, but we must always 
keep in mind that the negotiations between 
labor and management over the terms of 
employment are a feature of the distributive 
function of the economy. The distributive 
function is related to the allocation of 
shares in the total value product among 
the factors of productions So that even 
if we would like to assume that the concept 
of mutual interest developed within the pro 
ductive function could be applied with equal 
validity to the distributive function, we are 
barred from such an assumption by rea- 
son of the competitive nature of our economy 
We must remember that in a price-regu 
lated competitive economy the combination 
of factors, which is the sine qua non of 
production, depends upon the temporary 
satisfaction permanently 
insatiable appetite for a greater 
the value product. Temporary satisfaction 
is achieved only as a result of a bargain 
made by competing economic forces. Con- 
flict is inherent in the competition between 


of each factor’s 


share in 


540 


factors for a relatively larger share in thé 
value product 

The representatives of labor and manage 
ment are not antagonistic because they fail 
to understand each other—but because they 
do understand each other so very well 
Each wants a larger share of the produc- 
tion for his constituents. 


The maintenance and survival of a com 
petitive economy is the conscious will and 
public policy of our society. We know that 
militant competition is the only competition 
that survives. Therefore, we usually accept 
the conflict and struggle which ensues from 
that competition as the cost of the benefits 
which flow from such an economic system 
It is one of the functions of the mediation 
process and the responsibility of the media- 
tor to mitigate that cost. 

The mediator serves as a catalyst for 
stimulating satisfactory workable bar 
gains between His effec 
tiveness as a catalyst must not be diluted 
by concentration on any peripheral conflicts 
in the interpersonal relations be 


and 


economic forces 


inherent 
tween the representatives of labor and man 
agement. There is also the possibility that 
preoccupation with the 
approach could result in confusion between 


“communications” 


disputes which have an economic basis and 
yaSIS Also, 
vovernment 


have a semantic 
mediator is a 


responsibility, nay an 


those which 
insofar as the 
official he has a 
obligation, not to interfere with the opera 
survival of competition as an 
modus vtvendi, 
which 


tion and 
economic 
any mutuality of 
sumed to exist among the parties, or his duty 
to encourage peaceful settlements of disputes 


notwithstanding 


interest may be pre 


To be sure, the mediator must be aware 


that good labor-management relations can 
be impeded by the 
barriers between the 
thus aware, he can contribute to the elimina 
for the representatives 
should not be 


semanti« 
Being 


existence of 
negotiators 


tion of such barriers; 
of labor and management 
diverted from a sound bargain by irrelevant 
differences but should be brought to 
centrate on the central issue in negotiations 
—the distribution of shares in the value 
product of the enterprise. Good labor 
management relations in a competitive econ 
omy, however, include ardent advocacy by 


con 


keen and vigorous representatives 


We can conclude, therefore, that the “com 


munications” or semantic approach is another 
useful tool in the mediator’s kit, even if it 
high road to labor 


[The End] 


does not promise a 


management peace 
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Pension Plans 


Under Collective Bargaining 


By EVAN K. ROWE and THOMAS H. PAINE 


The authors, employed by the Divi- 
sion of Wages and Industrial Reia- 
tions, Bureau of Labor Statistics, 
United States Department of Labor, 
prepared this article for the Monthly 
Labor Review, published by the bu- 
reau. It is reprinted with permission. 
Part | appeared in the March, 1953 
issue of the Review, Part Il in May, 
1953, and Part Ill is in the current 
July, 1953 issue, which is being pub- 
lished concurrently with this Journal 
The authors collaborated on Parts | 
and Il; Mr. Rowe wrote Part Ill with 
the assistance of Mr. Paine in plan- 
ning the tabulations. 


Part I—The Extent and Nature of 
Vested Rights in Pension Plans and 
Their Relationship to the Problems 
of Labor Mobility 


W IDESPREAD interest has been focused 
in recent years on private pension plans, 
established through 
collective bargaining. The establishment of 
“$100 pensions” in the steel industry in 1949 
slightly higher 
1950 served 


particularly on those 


movement toward 
industries in 


this 


and the 
pensions in other 
further to 
bargained programs 


interest as col 
epread through 
Although most 


stimulate 
lectively 
large segments of industry. 


Pension Plans 


attention has been directed to the rapid 


growth of these plans and the amounts of 


the benefits provided, other problems and 


implications also need close scrutiny 


The present art le contains, first, an 


analysis of the extent and nature of vested 
Ssignincant group of pension 
collective bargaining An effort 


vesting, the de- 


rights in a 
plans under 
relate 


is made, second, to 


velopment of multiemployer pension plans, 
and early retirement provisions to the prob- 


lem of labor mobility 


rpose ot pension plans 1s 
when they 
order to 


for workers 
tibor torce In 
plans generally pro 
must fulfill 
a stipulated amount of 


receiy these benefits, 


vide that workers certain re 


quirements, usually 


continuous membership in the plan and at 


tainment of a prescribed normal or early 


workers 


eligible 


in domes SO, lose 


retirement age However, many 


change employers before becoming 


for retirement benefits and, 


all rights to ther credits 


accrued pensio1 


rke r’s 


pension plans is pro 


One means protecting a Ww 
credits undet separate 
his is the uarantee to 


vided by vesting 
an individual of that right or equity in a 
part of the 
behalt 


terminated be 


pension plan based on all or 


employer's contribution made in his 


should his employment he 
eligible for 


mace by 


fore becoming retirement bene 


fits. Contributions 
a plan financed by both the company 
plan) are 


an employee 


under 


the employee (contributory 


and 
worker, 


541 


almost invariably returned to the 
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with or without interest, should his em- 


ployment be terminated prior to retirement. 


The vested right in most cases is granted 
in the form of an annuity, the payment of 
which commences when the worker reaches 
retirement age. Occasionally, vesting pro 
visions contain an option under which the 
worker lump-sum 
when he leaves the company 


can receive a benefit 


In order to ascertain the prevalence and 
provisions, the 
300 


vesting 
statistics 


characteristics of 
analyzed 
were 


Bureau of Labor 


plans, all of which unde! 
These 


5.857.000 


pension 


collective bargaining.’ programs 
workers.’ 
the plans covering 


workers 


covered 
three-fourths of 
the 
industries 


approximately 
Overt 
were in manu 
the 
manufac 


two-thirds of 
facturing Represented in 
study was virtually majo 
industry as well as many nonmanu 
collectively 
The 


cove! 


every 
turing 
which 


facturing industries in 


plans existed. 
programs varied in size from 
ing well over 100,000 workers to those ap 


plying to less than 1,000 employees (Table 1) 


bargained pension 


those 


Eighty-five per cent of the plans were 


restricted to single companies, the great 


majority of which had two or more plants 
multiplant companie s, the area 
covered by the program was limited to one 
plant; generally, however, the 
plied throughout all 
the company These single employer plans 
slightly three-fourths of the 
workers in the study Multiemployer 


accounted for the 


In some 


program ap 
uniformly plants o 
covered over 
pro 
plans 


grams remaimineg 


and workers. 


Three-fourths of the plans, covering al 
tour-fitths of the 

employer 
plans) 
contributory, 


most workers, were 


financed solely by contributions 
The remainder 


with the 


(noncontributory 


were usually em 


ployer paying the greater share of the cost 


The number of plans and workers cov 
ered by vesting provisions in the study 
the method of financing these plans are 


shown in Table 2 Of the 255 single 


and 


1 For the purpose of this study, plans under 
collective bargaining include (1) those estab- 
lished for the first time as a result of collective 
bargaining and (2) those originally established 
by either employer or union but since brought 
within the scope of the agreement, at least to 
the extent of the agreement establishing em- 
ployer responsibility to continue or provide 
certain benefits. All of the 300 plans covered 
in this analysis were in effect in early fall 
of 1952 

2 Not all these workers are subject to collec- 
tive bargaining agreements. While every plan 
is under agreement, in many cases the plans 
are extended uniformly to cover workers out- 


Pension Plans 


employer programs, 73, covering 27 per 
cent of the workers under that type of plan, 
Only two of the 

| 


workers vested 


vesting 


multiemployer plans 


provided for 
granted 
rights 
various 
full 
to all 
employer’s contribu 
behalf 
e begins participation in the plan 


Pension plans may provide for 


types of vested rights Immediate 


vesting grants to the worker rights 


benefits based on the 


tions which are made in his from 


the date | 


\ provision under which the receipt of all 


rights are deferred until a worker attains 


a certain age and/or has completed a speci 
participation 
full 


vesting 


fied period of employment or 


plan is known as deferred vest 


tvpe ol 


in the 
ing Another 


grants only 


deferred 
those benefit rights based on a 
percentage ot the employer's con 


specified conditions are met, 


certain 
tributions 
this 


alter 


and percentage increases as additional 


fulfilled 
veste d 


conditions are until eventually the 


worker is fully For example, a plan 


ten years to 
f third of the 
contributions, 15 years for two 


may require participation tor 


acquire vested rights to one 
employer's 


This 


rmed de- 


thirds and for full vesting 


1 
generally te 


the predomi 
study 
tour 
per 


Deferre was 


nant found in the 


[his 


type 

contained in over 
covering a similar 
wl ich provided 
The 


deferred 


workers- 
(Table 2) 
d plans were of the 

None of the 


vesting 


vesting remaining 


vest graded 
gave employees 


pal 


type plans 


full 


ticipation in 


immediately upon 


granted 
left their 


( he vested plans 
benefits 
fulfilling the 
requirements; under 


deterred 


three 


Only 


when they 


1 1 
yvorkKers Cash 


alter necessary age and 


jobs 


service these plans, no 


provision was made for annuities 


Witl the 


workers thie 


exception 
receiving 


either cash or deterred benefits remattl 
contract In every in 
the total number 


which the plan 


side the scope of the 
stance, the figures represent 
of workers in all units to 
applies 

Some plans provided for a basic noncontribu 
tory pension, and workers were given an oppor 
tunity to contribute to build up a supplementary 
annuity In these only the noncontribu 
tory plan was analyzed A few plans were 
noncontributory for workers earning less than 
a specified amount, for example, $3,000 per 
year and contributions were required from 
those earning over that amount These plans 
were classified as contributory programs 


cases 





Table 3. Plans and Workers Covered by Deferred among the plans. Some programs 

Full Vesting, by Requirements for Vesting ' prescribed specified lengths of 
service before workers were 
Plans | Workers vested. Others provided that vest- 
ing rights were accrued after the 








Requirements for vesting * ; : 
“hoa completion of stipulated periods 


of participation in the plan; these 


Percent 





ms | programs often did not permit a 
worker to join the plan when he 

M0 | first became employed. Frequently, 

| 

| 


o 
= 





oc 


he was required to work with the 


en 


company for periods ranging from 


ewwown 


one to five years before he was 


raw wood «Sh. 


BA AH WOW ® CUS RBH NKCHHWADOSAOS 


eligible to be covered by the 
pension plan, and often age qual- 
ifications also had to be fulfilled. 
Age, service and participation re- 
quirements of plans providing for 
deferred full vesting are shown 


i Table 


_ 


OM BONO hee De ae 


20 years 
Age and service 
Age 40 and 5 years’ service 
Age 40 and 10 years’ service... . 
Age 45 and 15 years’ service. ._. 
Age 50 and 10 years’ service. ... 
Age 50 and 20 years’ service... 
Age 50 and 25 years’ service... . 
Age 55 and 20 years’ service... 
Age 60 and 15 years’ service. 
Age and participation 
Age 45 and 5 years’ participa- 





Pm norm gem Rom woSoameas | S 
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Assuming that all workers join 


w . 


the plan when first eligible, the 


= 
~ 


plans under which vesting is con 
ditioned upon participation re- 


tion 
Age 45 and 10 years’ participa- 


i) 
— 


tion 
Age « 45 and 15. years’ ’ participa- 
t 


- 


quirements may be made com 


Age 56 and 10 years’ sete i . 
ts ™ parable to those specifying service 


om w 


pe.» and participation. 
10 years’ service of which 5 
must be participation 
15 years’ service of which 5 
must be partic ipation... 
Service or partici ipation ‘ 
25 years’ service or 10 years’ 
participation... 
Age, service, and partic ipation. 
Age 55 and 15 years’ service of 
which 2 must be participation. .6 
Alternatives 4 | 
Age 45 and 5 years’ participa- 
tion, or 10 years’ participation .6 
Age 45 and 10 years’ service, or 
15 years’ service 6 
Age 50 and 14 years’ participa- 
tion, or 19 years’ participation - .6 
Age 50 and 20 years’ service, or | 
15 years’ participation _._. .6 
Other. : 6 not the sole requirement for vest 


| 
| 
} 
| 
| 
| 
15 years’ vesting service where | ing. In a number of plans, as 


qualifications by adding the re- 


te 


quired preparticipation period to 
the pian membership period. Us 


or 


ing this approach, the service 
requirements of all deferred full 
vested plans ranged from five to 


25 years, with the median plan 


wow ww 


providing that a worker must 
have been employed for 13 years 
before acquiring vested rights. 
It is to be remembered, however, 
that service qualifications were 


eoounwr oo 


1 year of vesting service is 
given for each year’s service 
up to age 40, 2 years for each 
year between age 40 and 50, 
and 3 years for each year’s 
service over age 50 1.6 


indicated above, the attainment 
of a specified age, almost invar 


3 iably 45 years or over, was also 








required before vesting occurred 





' Based on a study of 300 pension plans covering approxi- The plans with deferred graded 
mately 5,857,000 workers 
2 Service refers to the period of employment of the in- } 
dividual, while participation includes only the plan mem- a to be fulfilled before 
bership time. Both may be identical ene vary if a worker had vested rights. The 
igi j , re > re is » > ers j the 
eligibility requirements Ree requisite to membership in minimum qualification before any 
program are specified or if the individual, although eligible . 
to dash the pian, | declines to do so. 
— - a - vested ranged from five to 12 
ra programs sented that the vested years’ service, except for one plan, contingent 
rights would be granted in the form of a upon age alone, which granted 2% per cent of 
deferred annuity commencing at the normal the employer’s share for each year of age the 
retirement date; a few of these contained worker was over 25. Nine of the 14 plans 


vesting also varied greatly in the 


part of the employer’s share was 


an option under which workers could begin with deferred graded vesting required ten 
receiving benefits when they reached early years of service before any vesting took 
retirement age. place, and two of these had age restrictions 

The requirements which workers must as well. The methods of grading also 
fulfill before being vested varied greatly ranged widely. The most common method 
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ary 


Rd Acne (isin  itiadaieg 


was to vest half of the employer's contribu- 
tions after ten years’ service, and 5 per cent 
additional for each year of service over ten 
until the worker was fully vested after 20 
Other were 
by 


years’ employment. methods 
to the 


quarters or 


vest employer’s contributions 
thirds after specified service 
had fulfilled. Half the 
plans with deferred graded vesting required 
full 

the 
mum service period specified ranged from 
15 to 30 years.* 

Although the purpose of to 
protect the pension equity of those workers 
jobs before becoming eligible 


conditions been 


20 years’ employment before vesting 


was achieved. In other cases, maxi- 


vesting 


is 
who leave their 
tor retirement benefits, the presence of re- 
strictive requirements to qualify for vesting 
found in many of the plans analyzed would 
tend to limit the this 
The qualification of at least ten years’ serv- 
three-fourths 


value o! provision 


ice that present in over 
of the plans would restrict considerably the 


benefit 


Was 


number who might by vesting 


(See Chart 1.) 
The 


provisions 


decision on whether to include vest 
is influenced 
the 


it 


pension plan 


ina 


ing 
able to 
t} 


oncep the 


by several factors Favo In 


the « 


benefits 


vesting 1S pen 


clusion of 


sions and other fringe constitute 


Chart 1. Vesting Rights of Workers Un- 
der Pension Plans, After Meeting Service 
Requirements, 1952 
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‘Two of these deferred graded plans condi- 
tioned vesting rights upon participation re- 
quirements In these two cases, the period 


Pension Plans 


withheld wage payments As such, they 
1 which a worker has a 
An- 

of 
vesting provisions, aside from the influence 


mobility dis- 


represent 
right 


earnings it 
should leave his job. 


in 


vested he 


other consideration advanced favor 


credits on labor 
that tl 
to the 


are 


ot pension 


cussed later, is ie plan can be made 


younger employees, 
the 


appealing 


who generally less concerned with 


pre 


Certain ¢ 


blems of retirement 


influence 
ts 


onsiderations exert 
against the inclusion of vesting righ One 


the 


increased, 


ic 


is feeling that labor turnover will be 
raising replacement and 
who pro- 
\ more 
mn is that the inclusion 
assuming the same ot 
the cost oft plan. 


the amounts 


thereby 


training costs tor the employer 
vides vesting in his pension plan 
important considerati 
of 


be nents, 


vesting, levels 


mcreases the 
nonvested plan, con 


behalf of 


nha 


tributed workers who 


fund | 


those 
the 


used either 


in 
tl jobs remain in 1ese 

he 
the contributions to the 
the benefits for 


irement 


1eNT 
d tu 


leave 


nds may to lower 


plan o1 


the size of those 


until ret age 


the cost of vest 


t might 


many ases, 


seem trom 


mitigating tactor 1s 


is usually concentrated 


among younger workers. Under plans 


vhich provide tor immediate full vesting, 


the amounts paid to these younger workers 
they terminate their employment will 
If the pension program 
long 
vested, 
be 
the 
not 
many 


when 
he 


contains 


relatively small. 


provisions which require a 
benefits 
pl 


proportion of 


waiting period betore are 


the ultimate cost of this vision will 


lowered, since a larg 


who change their jobs will 


to 


individuals 
be entitled 
ot those |] 


any benefits and since 


aving sufficient service to possess 
| their 

Another 
the 


+} 
ul 


vesting rights will remain on jobs 


until retirement age is reached 
: 
} 


influencing tl 


itage the 


lactor re cost Of vesting 1s 


perce! total contributions to hi 


plan paid by the a contribu 
o! 


proportion 


the 


under 
al, the 


the 


worket 
In 


gram gener cost 


tory pr 
becomes smaller 
total cost of the plan paid by 


vesting 
of the 
employees becomes greater 


as 


not 
worked 


attitudes toward vesting have 
been uniform Many unions 
to establish multiemployer 

in the vested rights 
] by the 


the 
plans, 


Union 
have 
plans, 
di 
pro 
the 


pension 
need 


which for 
aTea covered 


For these 


as 


minishes 


gram increases 


required before participation could begin was 
added to the plan membership period in the 
data presented in this paragraph 


545 





question of vesting has not been considered 
as one of paramount importance. 


In negotiations for single-employer pro- 
grams, unions have directed considerable 
attention to the funding of the plan and the 
amounts of benefits. While vesting rights 
have also been considered desirable and in 
many cases actively sought, this feature has 
not been incorporated in the great propor- 
tion of negotiated plans. Many of these 
pension plans contained provisions that the 
programs would continue for a period of 
three to five years before further bargaining 
on proposed changes can be undertaken. 
In view of the declared intentions of many 
union leaders, the inclusion of vesting 
rights will very likely be one of the union 
demands when these negotiations take 
place. The attitude of the United Automo- 
bile Workers (CIO) was expressed by its 
president in a statement to the union’s 1951 
convention: “We have to fight to get 
vested rights and the ability to transfer 
credits. The guaranteed funded pro- 
gram is the key to these other matters, 
because when the money is in a trust fund 
you can go after these other things much 
MAG oc 

With reference to establishing new pen- 
sion plans, the American Federation of 
Labor has expressed the opinion that vested 
rights should be provided when a plan is 
first put into operation, even if this in- 
clusion results in the lowering of the level 
of retirement benefits. “The level of bene 
fits can be improved through later negotia- 
tions, while the protection of earned 
pension rights—through a vesting provision 
or through a multiemployer arrangement— 
can be more readily accomplished at the 
inception of the plan than at a later date 
after the plan has been set up on some 
other basis.” * 

The fear has frequently been expressed 
that labor mobility may be restricted by 
require continuous 
order for a 
Many 


estab- 


pension programs that 
membership for long periods in 
worker to qualify for benefits. 
workers may be unwilling to 
lishments in which they have built up sub- 
stantial credits toward retirement annuities. 
plans of course, only one 


leave 


Pension are, 


Thirteenth Constitutional 
Automobile, Aircraft, and 
Workers of America, 





* Proceedings of 
Convention, United 
Agricultural Implement 
April 1-6, 1951. 

6 Pension Plans Under Collective Bargaining: 
A Reference Guide for Trade Unions. American 
Federation of Labor, p. 74 

™ Data in this paragraph are from the United 
States Department of Commerce, Bureau of 
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factor to be considered in labor mobility 
Many other conditions will also influence a 
worker’s whether to change 
jobs. 


decision on 
In any dynamic economy, there is a sub 
amount of shifting of workers 
employers. A study made by the 


stantial 
among 


Bureau of the Census reveals the extent to 


which this occurs. Of wage and salary 
workers employed in nonagricultural indus- 
tries in January, 1951, only about one out 
of every five had been working for the same 
Stability of em 
industries 


ten 


employer a decade earlier 

among 
about 
construction 


these 
ol 


ployment varied 
Whereas only 

workers in the 
mained with the same employer during this 
period, nearly a third of the workers in 
transportation, communication, and other 
public utilities did so. 


The census defined break 
continuous period of employment as occur- 
ring when lay-off 30 days o1 
when a worker was inducted into military 
Pension plans usually allow longer 


one every 


industry re 


survey a in 


exceeded 


service. 
periods of lay-off, as well as all authorized 
continuous service 
While these prac 
median length 


military before 
is deemed to be broken 
tices would tend to increase 
of service figures reported by the 
Census, eligibility prior to 
participation in some pension plans would 
tend to the amount of allowable 
working time counted towards pension 
credits. In case, the relatively 
job tenure of workers will prevent 
them from accruing toward retire 
ment income during much of their working 
life. On the other hand, once an employee 
has secured substantial credits in a pension 
willingness to shift employers 
affected by his desire to 


service, 


as 


requirements 


reduce 
any short 
many 
credits 


plan, his 


might retain 


be 
pension rights. 

To the extent that private pension plans 
do tact as a brake upon desirable 
labor mobility, their retarding effect can be 


act 


mitigated in several ways 

Reluctance to change employers due to 
an be 
provi 
the 
vesting 


loss of pension rights presumably c 
reduced through Liberal 
sions, particularly those under which 
full 


vesting 


is given partial or 


worker 


the Census, released in Current Population Re- 
ports, Labor Force, December 5, 1951 (Series 
P-50, No. 36): Experience of Workers at Their 
Current Jobs, January 1951. For further dis- 
cussion of this subject, see also “Job Tenure 
of American Workers,’’ Monthly Labor Review, 
September, 1952, p. 257, and ‘‘The Mobility of 
Tool and Die Makers,’ Monthly Labor Review, 
December, 1952 p. 605. 
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the plan immediately 
would 
Under 


change 


rights in 
ticipation, 
luctance 
the worker: 
retain an 


upon pal 
this re 
should 


would 


serve to reduce 


such provisions, 
employment he 
equity in his accrued pension 


credits and, thus, the assurance of at least 
some income upon reac hing retirement age, 
irrespective of his status 
Widespread application of such provisions 


worker to 


employment 


would receive retire 


ment benefits under many different plans 


permit a 


Although the immediate concern ot 


worker contemplating a change of 


ployers may be the potential loss of his 
absence of 
his pr 
spective employer may also affect his deci 
he existence of a plan with 


would presum- 


accrued rights, the presence or 


vesting provisions in the plan oft 


sion to move 


a liberal vesting provision 


ably make the job more attractive and 


would be important in a de 
the addi 


tional workers in defense only 


particularly 


fense economy where need tor 
jobs may be 


for short durations. 


\s has 


presence Of a 


been pointed out, however, tl 
, 
Jle« 


vesting provision in a plan 
the 


credits of all individuals whose employment 


does not necessarily protect accrued 


is terminated, inasmuch as these rights are 
usually conditioned upon the completion of 
and/or 


For 


relatively 


a stated period of credited service 
the 


workers whos 


attainment tia specified age 
job tenure is 
short, such restrictions would tend to limit 
ability to vested 


their become 


Another 
is to 

plan, 
Irom 


means o! 
broaden the 


protecting pension 


area covered by 


thus enabling a worker who 
firm to another to transter 
As the num 


ber of establishments covered by 


moves one 


his pension credits with him 
a program 
mobility that a 


pension 


increases, the degre¢ ot 


allowed without losing 
greater I 
job covered 
able to 


although 


worker is 


rights also becomes Isually a 
worker 
by the 


transfer his 


must move to another 


same pension plan to be 


pension credits, ex- 

amples of reciprocity arrangements between 

different 
The 


companies permit workers employed in 


rrams do exist 


prog 


pension plans of most multiplant 
one 
plant or occupation to shift to other plants 
without 


loss 


or occupations in the c 
Under this type of plan, 


mpany 
of pension credits 
the movement 
o a few plants within the same local area 


reedom of may be restricted 
or mav be extended nationwide—sometimes 
-depending upon 
size of the corporation in 


even across industry lines 
the nature 
volved 


and 


Pension Plans 


Programs covering more than one em 


ployer occur in many and varied industries 


Ihe common bond which links employers, 


who are engaged in a particular type ot 


work, in one program usually is collective 


bargaining relations with one union 


Otten the scope ot thes« plans is confined 
New York 


employers in the 


to a metropolitan area. In the 
example, 
and 


area, Ior many 


industry contribute 
the benefit of 
members of the Distribut 
Ofhce Workers of 
York and Chicago 


members of 


wholesale warehouse 


to one pension fund for their 
workers who are 
and 


New 


who are 


Processing 
America (Ind.) 
truck drivers 
International Brotherhood 
(AFL) are covered by 


which 


Ink, 


milk the 


of Teamsters 


funds to 


pension 


their respective employers contribut 


In cases where the fund includes most of 


an industry's employers within a metro 


politan area, considerable freedom of move 


ment is provided the workers with no loss 


However, multiemployer 


in pension rights 


funds of this type are often restricted to 


companies employing workers in one 
For example, in the 


New York 


pension hi ‘ in Oper 


cupational group 
ion industry 


separate 


mainters 


bargaining practices which have 


ye industries have resulted 


he extension of multiemployer plans be 
nd a metropolitan area n tl ongshore 


West 


established 


industry on the tund 
oastwide 


\laritime 


has been 


axreement between he racih 
and the International Longe 
and Warehousemen’s Union 
unde the 
an Federation of 


Full 


America, lo 


orkers agreement ot 


Wi rkers 


Hosiery 


Hosiery 


the Ameri 
AFI 
Manufacturers 


. ot : | 
naril\ mn the easter 


) with the Fashioned 


! t Pennsylvaniz 
New Jersey area are covered by 
ram which pr individu 
loss of pension 

ved by 


emplo any 


plan 


Plans of an even wider scope, c 
proportion of all the 
an industry, are rare Per] 


1 
neariy 


a great workers in 


aps the best 


publicized plan most industry-wide 
bituminous 
Mine Workers 


Fund covers a 
entire sott-coal in 


found in the 
The United 
Retirement 


in scope iS that 
coal industry 
Welfare 


great 


and 
proportion of the 
dustry; who bargain 


United Workers of 


employers 


Mine 


with the 


(Ind.) 


America 
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contribute 40 cents per ton of coal mined 
to the fund. In the anthracite industry, a 
similar pension plan exists. Another ex- 
ample of a program which covers a high 
proportion of workers in industry 
found in the men’s and boys’ suit and coat 
Manufacturers in New 
Chicago other 


an 1s 


located 
and 


industry. 
York, Philadelphia, 
principal cities contribute to one retirement 
fund for the benefit of their workers who 
are members of the Amalgamated Clothing 
Workers of America (CIO). 


The right to move from one pension pro 
gram to another gives a worker an addi 
tional degree of mobility without endangering 
his retirement credits. In the women’s 
garment industry, a system of reciprocity 
between various plans of the International 
Ladies’ Garment Workers’ Union (AFL) 
has been established to insure retirement 
income to those workers who do not hav: 
the necessary service requirements to 
ceive benefits from any one fund but who 
meet those requirements if their combined 
length of service under various plans in the 
industry is taken into account. Each sepa- 
rate ILGWU retirement fund contributes 
1 per cent of its income to the Reciprocal 
Retirement Fund, which pays benefits to 
those not qualifying under any one pension 
plan. Among the ILGWU affiliates already 
participating in the reciprocal arrangement 
are the New York Cloak and Dress Joint 
Boards, the South Jersey Joint Board, the 
Eastern Regional Retirement Fund and 
some local unions with their own separate 
The union’s general ex- 


re 


pension programs. 
ecutive board has announced it will request 
the 1953 convention to make participation 
in the central fund mandatory upon all 
garment-industry retirement plans.® 


Multiemployer pension plans operate gen- 
erally within one industry, while the geo- 
graphical area covered may vary considerably. 


The Toledo (Ohio) Area Plan 
represents a different approach in that it 
covers companies in many different indus- 
tries but located within one metropolitan 
area. Negotiated by the United Automo 
bile Workers (CIO), the plan covered 
about 1,300 workers employed by 19 differ- 
ent companies in December, 1951; the 
number of workers. covered by each em 
ployer ranged from below ten to above 200 
Under this plan, a worker may move from 


Pension 


Ladies’ Garment Workers’ 
Vol. 34, No. 18, September 


§ International 
Union, Justice, 
15, 1952 


548 


ete RUR SE Ost ee ye. aD 


another covered 


to 


one employer to 


program and continue accumulate 


pension credits 

Thus, multiemployer pension plans gen 
erally afford protection to a worker shifting 
jobs only if he remains within the particular 
industry or area. In many instances, how 
ever, a worker changes occupation or 
In March, 1944, 
civilian workers was 
industry different 
from the one he had been employed in the 
week before Pearl Harbor.’ In the year 
following the end of hostilities, a 
brought a 


loca 


when he shifts jobs 


out 
employed in 


tion 


one ot every SIX 


an group 


return to 


a peacetime economy new wave 


; 


of shifts in employment, affecting one o 
every eight civilian 
reter only to shifts between broad industry 
between agricul 


between 


workers These data 
groups, for example, shifts 
ture and manufacturing or 
work and skilled If 
individual industries or occupations 
counted, the total number of employment 
would be 


sale Ss 
trades transfers among 


were 


changes increased 


Shifts in geographical location also occur 
In March, 1945, over 15 million 
the civ population wer 
in a different from that 
they lived 1941.” 
7.7 million were living in a different 
April, 1948, to April, 1949, over 
the civilian popula 
to 
moved to a 


frequently 
persons 
living 


which 


in 
in 


()t 


county 
in December, 
these, 
state. From 
eight million persons in 
tion from 


with over half of these having 


moved one county another, 


different state. 


While vesting provisions and multiestab 


lishment plans are the primary means of 
protecting a worker’s pension credits prior 
to qualifying for retirement benefits, undet 
many plans a worker is entitled to an early 
retirement benefit before the attainment o 
the normal retirement 
completion of a specified 
of Although the 
of this benefit is to provide income 
workers who fulfill the necessary qualifica 
to withdraw from the 


normal 


age and after the 


number years 


service primary purpose 


to those 


tions and who wish 
labor 
ment 


before reaching retiré 


individuals 


force 


age, some who desire to 


retire earlier, eithe 


annuities while em 


change jobs may 
drawing their monthly 
ployed elsewhere or deferring the payment 


of benefits until normal retirement age. 


The bureau’s study of 
showed that early retirement provisions 


pension plans 


* Fact Book on Manpower, United States De- 


Bureau of Labor Statistics, 


partment of Labor, 
United States Bureau 


January, 1951 Source 
of the Census 
See footnote 9 
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were more prevalent than those providing 
for vesting. While only one-fourth of the 
plans, covering one out of every six workers, 
half the 
similar proportion of workers, pro 
three ot 


granted vested rights, over plans, 


with a 
retirement Over 


vided for early 


five single-employe 


this benefit; on the 


programs pro 
other hand, multi 
included it 


every 


vided 
] ~ 
yY rarely 


employer plans onl 


the plans providing for early retire 
ment, workers were usually eligible to re 
tire five or ten years before their normal 


alter 


naving 


covered by the plan for a substantial period 


retirement age, generally been 


of time he attainment of age 55 or 60 


was th st prevalent requirement found, 
majority of the 
15, 20 or 


was also necessary 


covering a 
, the completion of more 
credited service 
retirement 


ars Ol 


quality for early 


In many plans, the right of a worker to 


early was contingent upon the con 


empiover ver two-hittl o! 


providing retirement and 


every ur 


require 


method whereby older worker: 


nate their employment without 


benefits 


sion 


11 : 
usuall Nave empl 
ment t ] I | ! Consequently, 


retirement 


appt 


benefits orkers who terminate 


through the inclusion 


When I 


plans or established in 


thei employm«e nt 


ot severance 
with pension 
severance 


benefit t 


ated 


such programs, 
provide a lump-sum whos 


is termin retire- 


] 
ment n ) instances, as collec 


tive h; aini agreements ot some 


companies the rubber manufacturing in 


dustry, severance pay is given to those who 


have reached retirement age, but who have 


not accumulated sufficient service to qualify 


Disability 


visions grat 
eligible w 
and totally disabled prior to 1 
ment age Since eligibility for 
is conditioned upon physical incapacity and 


become permanent) 


who { 


irkers 


ormal retire 


this benefit 
worker is 


is payable only as long as 


from Bulletin 
Status of 


paragraph are 
Economic 


11 Data in this 
1092 Employment and 


Pension Plans 


discus 


labor 


is outside the 


the 
provision 


to rejoin force, a 
this 


report 


unable 
sion of scope 


o! this 


Part II—Compulsory Retirement 


A important influence 
4 s} Ip het Ver | 
| labor 


work 


sons in 


retired from 


cessation of employment 


population ontinues to grow yider, 


4 
rease in the proportion of the total po 


labor t 


ward a 


coupled witl 


ext 


manpower! 


rkers should 


' 1 
the plan 


to continue 


Older Men and Women 
of Labor Statistic May, 1952.) 





Table 4. Plans and Workers Covered by Compul- — pulsory retirement is that age at 


sory and Automatic Retirement Provisions, by Type 


of Employer Unit 


which a worker can be retired by 
reason of age alone. It is that 
point at which the worker loses 





Multi-employer plans 


the privilege of deciding whether 
he should retire or continue on 





Plans Workers his job. Retirement is not neces- 





Number 
(thou- 
sands) 


sarily mandatory under such a 
provision, for a worker may be 
permitted to continue to work 
after reaching the compulsory 





age. Under some plans no pro- 





With compulsory retirement 
With automatic retirement nals 
Without automatic retirement... . 24.5 

Without compulsory retirement 1, 321.9 





vision is made for working be- 
yond the compulsory age or beyond 
a specified later age. Such a 








provision is called automatic re- 


Single-employer plans tirement 





Plans Workers 


This article analyzes the extent 


and nature of provisions for normal, 





(thou- 
sands) 


Number compulsory and automatic retire 


ment in 300 pension plans under 
collective bargaining which were 





With compulsory retirement 
With automatic retirement 
Without automatic retirement. _._. 
Without compulsory retirement 








in effect in the fall of 1952 and 
covered approximately 5,857,000 
workers.” In addition, an at 
tempt is made to relate retire 
ment practices to labor utilization 





Provision 








5, 857.3 
With compulsory retirement 4 
With automatic retirement oN " 679. 8 
Without automatic retirement. ___.| 38. 2, 696.7 
Without compulsory retirement .___. 2, 480. 8 





3,376.5| 57.6 


Provisions for compulsory re 
tirement were contained in 175 of 
the 300 plans, covering almost 
three of every five workers in 
the study. Extensions beyond the 
compulsory age could be granted 

| 100.0 by the employer in 114 of these 
~—s76 plans; the remainder provided 


that workers would be automati 
| 
2. cally retired upon reaching a speci 


fied age. (Table 4.) Only three 





the establishment of a normal age serves 
to formalize personnel actions with respect 
to retirement so that all workers covered 
by the program are treated alike. As pen 
sion plans come within the scope of collec 
tive bargaining, retirement ages become 
matters of labor-management negotiation 
The widespread attention which has been 
focused on these plans has helped to pub 
licize the concept of a formal, uniform 
retirement age, and has probably influenced 
the development of policies with respect to 
older workers in other companies which do 
not maintain formal pension programs 
The impact that pension plans have upon 
the utilization of manpower will be deter- 
mined, in part, by whether retirement is 
made mandatory through compulsory retire 
ment provisions and, if so, at what ages. 
As defined in this report, the age of com- 


2 See footnote 2. 
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multiemployer plans contained 
compulsory retirement provisions, one of 
which also stipulated an automatic age 
Generally, the analysis revealed that the 
greater the degree of union participation in 
the administration of the plans the less 
likely were they to contain compulsory 1 


t 

tirement provisions. Only 12 of the 55 
| 
I 


hac 


plans in which the union equal repre 
sentation with the employer in administer- 
ing the program (bipartite or tripartite) 
provided for compulsory retirement. (Table 
5.) On the other hand, 88 of the 111 plans 
which were administered solely by the com- 
pany contained such provisions. In about a 
third of all the plans, including many of 
those negotiated by the United Steelworkers 
of America (CIO), the company had full 
responsibility for administering the plan; 
however, the individual had the right to 
appeal decisions concerning his eligibility 
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Table 5. Plans and Workers Covered by Provi- ment of funds, were performed 
sions for Compulsory Retirement, by Type of by the company within the terms 


Administration of the contract. Over four-fifths 
of the plans with this type of ad- 





Plans without compuisory retirement ministration provided for compul- 
sory retirement. 





Plans Workers : : 
Che most prevalent age for 





Type of administration c 
compulsory retirement was 65 


years and was found in 60 per 





cent of the 175 plans including 





Total. ...-----------00e-eeeeeenneneeeee " J these provisions. (Table 6, on 


Company _. ; -| _ next page.) With three excep 
Company with union representation . 56 : 
Company with individuals’ right to | tions, the remaining compulsory 
appeal] through grievance machinery , . = 
or to a bipartite committee. plans specified either 68 or 70 as 
C ; 
so guaipahpaamamndemaleneneiees , the age at which workers could 
Tripartite... . . be retired by reason of age alone. 


(See Chart 2, on next page.) 
Plans with compulsory retirement Cwenty the plans with com 








wines Workers pulsory provisions stipulated a 
lower compulsory age for women, 





Type of administration , 
which was five years earlier than 


that for men in all but two cases 
Significantly, all but 14 of the 


] 
| Number 

Number} Percent} (thou- | Percent 
| 





Total. -..-.--.---- » BE , 376 . 300 plans also specified 65 as the 


Company__ re normal retirement age; a lowe1 
Company with union representation | 5 y 3. : 1] 
Company with individuals’ right to | normal age for women, usually 
appeal through grievance machinery s r ti or 
or to a bipartite committee... ’ 5 : five years earli nan men, 
Combination of company and bipartite. : r 2. 3 5 prevailed in 30 plans 
Bipartite.__. | 3.3 | y 
Tripartite... -- ee --| Generally, the low 





pulsory retirement 


as the chance that 





- mitted extensions beyond 
Workers , 
with the consent of the employe! 

| Number Of the 104 plans stipulating 65 


Percent; (thou- | Percent ‘ the compulsory age only nine 
sands) : 


Type of administration 


Menon ESCA SOE provided 1 automatic § retire 
100.0 | ment at that age; 18 of the 50 
—| —— Sl =| — : , aisor ge Oo 
Company__ : | 100.0 100. 0 pat Pe usory age 0: 
Company with union representation Z 100.0 6.2 100.0 6S speci ie a worker could 

Company with individuals’ right to | t that 
I AS Nat age, 





100.0| 1, 100. 0 - ae : 

100. 0 5 100.0 ot I plans with a 
100.0 576 100.0 npulsors ‘ oO 70 ~auto 
100. 0 | 32 100.0 


or to a bipartite committee __- 
Combination of aw and mbeeaecieant 
Bipartite . bow 
Tripartite... 








appeal through grievance machinery | 
| 
| 


orke rs 





for benefits through grievance machinery f ’ : lar hich extensions 
Id be 


or to a bipartite committee. Well over halt beyond the compulsory age 
of the plans in this category did not contain 114 placed no maximum limit 


compulsory retirement provisions. ot the extensions which were, 
. oO . scretion oO } iplo 
4 combination of company and bipartite ject to the discretion of the employ 
the 1 aining ses iowever, th 
administration was found in 40 programs, he pg ng cases, | $ . a a 

‘cified that tensions ond the com 
notably in those negotiated by the United ‘SPecMe¢ that extenstor wae — 


Automobile Workers (CIO). In these plans, ; ~ eer 
; : usually 70, at which point the 
a bipartite committee made all decisions id] 
1 hi 


age were limited to a maximu! 


, automatically retired 

concerning a worker’s eligibility for benefits tas Hic 

and the amount of the benefits to be pro Under plans which allow a worker 

vided in accordance with the provisions of remain in employment after normal retire 
‘ 


the agreement between the parties; other ment age, an important consideration to t 
functions of administration, such as invest individual is whether he is permitted 
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Table 6. 


Same or Later Age * 


Plans and Workers Covered by Compul- 
sory Retirement Provisions, by Compulsory Age Spe- 
cified and Provision for Automatic Retirement at the 


Si ig li wi PPE at Sa ye 


years. In many such cases, workers 
would have fulfilled these require 
normal retire- 


thus 


ments prior to 


ment age and would have 


no need for additional credit. 





| 
Without automatic 
Total | retirement 


| 
| 


With automatic 
retirement 


Two-thirds of the 300 plans in 
the study permitted the workers 





J } 
on Workers | Workers | 


tirement —_ — 
r) | | 
neat Plans} Num- |Plans| Num- 
ber Per- | | ber 
(thou- (thou- 
sands) sands) | 


| Per- 
cent 


Total 5 |3, 376. 5 100 0 


|2, 232. 0 |100.0 | 
66 years 31. 5 |100.0 | 
68 years _. 968.8 |100.0 
69 years 7.0 {100.0 
70 years... 133. 4 | 100.0 
72 years 3.8 |100.0 | 


65 years 





Workers 


| 
/Plans; Num- 


\(thou- | cent 
} sands) 


to continue to accumulate credited 
the 
age Of 


service after normal retire 


| ment these, nearly 90 
ber Per- 
per cent credited all such service 


worked. (Table 7, on next page.) 


99.1  {renerally the plans that did not 


contain provisions for compulsory 
12.0 

100. 0 or automat 
30. 4 likely to 


61.5 all 
| 100.0 


retirement were more 


allow a worker to credit 


service past his normal retire 


ment age than were programs with 





1 Based on a study of 300 pension plans under collective 
bargaining covering approximately 5,857,000 workers. 


Twenty plans, covering 492,500 workers, 


In all but two cases, the age differential was 


ten years 


Chart 2. Compulsory Retirement Pro- 


visions in Pension Plans, 1952 


specified a 
lower compulsory retirement age for women than for men be 
five 
the other two programs specified differentials of three and 





Compulsory 
Retirement 
at Age of 


65 


a Plans 


ZA ~ Workers 


No 
Compulsory 


UTED STATES DEPARTMENT OF (AOR 
maw OF AeCm A ROMS 


Retirement 











Note: Based on a study of 300 pension plans 
under collective bargaining covering approxi- 
mately 5,857,000 workers. Three plans, covering 
approximately 42.309 workers and providing for 
compulsory retirement at ages other than those 
shown are excluded from the chart 


continue to build up credits toward pension 
benefits. This concern, ot 
significant where maximum benefits under 
a plan are based on a specified number of 
years of service, as for example, 25 or 30 


552 


course, is less 


Of the 125 
plans without compulsory features, 


worked to 


these provisions. 


107 allowed all service 


credited. On the other hand, 


years : 
only 68 of the 


175 compulsory 


plans credited all service worked 


As the 


ite continues, retirement 


trend toward a longer working 


] at a specified 
involuntary basis, 
the 


labor 


particularly on an 
tend to 


retired 


increase number who _ have 


from the force while still 


work; or it would 
those 


which 


capable of productive 
the 
substitute 


developed 


diminish efficiency of able to 


find employment in skills 


over long years of experience 


would not be utilized 


The efficiency of those retired and seeking 
substitute work is further impaired by re 
single-company 


prohibit 


strictive features in some 


retirement programs which pay 


ment of benefits under certain conditions 


{ 


o those workers who are re-employed by 


other firms in the industry, where pre 
sumably their skills could best be utilized 
Restrictions on pensioners under multicom 
well illustrated by a recent 
State Labor 
13 industry-wide retirement plans 
that The 


two of pension 


pany plans are 
New York 


study of 


Department of 


operating in State 
“All but the 
work by pensioners in the industry covered 
by the fund. Pensioners are permitted to 
work in other industries without 
under 8 of 


report states 


funds ban 


toregoing 
the 13 plans 
studied, but they may not earn more than 
$75 a month, the 
programs, without losing pension eligibility 
Eleven of the 


pension rights 


according to rules of 5 


thirteen programs allow a 
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Table 7. Distribution of Plans by Specified Nor- actual company practice might 

mal, Compulsory and Automatic Retirement Ages be to ignore the compulsory ages 
and by Amount of Service Credited After Normal 

. extension to some or all workers 

Retirement Age Such practice would most likely 

occur during periods of labor 


Specified retirement Service credited after normal | shortages 
age ! 


retirement age 


by granting indefinite periods of 





| Number A recent Princeton University 
| of plans study of retirement procedures in 





| ] 
| Com- | Auto- | Until Until | 


Normal | N 7 d } 
ormal pulsory| matic | N® | age 68 | age 70 | 14 companies revealed that those 





firms with pension plans contain 


| 
| | | 
| | | | 
| 


Ing provision tor extensions be 


yond the compulsory age did not 


enforce retirement “While a 
umber of these plans specified 
that employment beyond the nor- 
mal retirement age was possible 
only at the request of and with 
the approval of management, in 


practice the request has usually 


come from the employee and 


management ; yroval has been 


routine 4 | ther hand, 


company prs l . It course, 


Ce Rei See y ‘ i 306 subject to variations without any 





changes in retirement plan pro 


Thirty plans specified a lower normal retirement age VISIO rovidinge the em 
for women than for men his differential was five years , ee o retire workers 
in all cases except three which stipulated ten years; 22 of - iaias : 
these plans provided for compulsory retirement; of these 
18 specified a five-year differential, two stipulated three sory retirement clauses could have 


and ten years, while the remaining two had no differential , on labor utilization 1 


alone compul 


* Under one of these plans, an employee with 12 or more ri adherence to the compul 
years of service at age 65 was permitted to work and 
accrue credit until completion of 15 years’ service or age 
68, whichever came earlier Lot r tac 


Vere observed 


tor influencing the 


ris 


Two of these plans provided that workers who had not 1 ‘ older orker manpow¢ 
completed a stipulated number of years of credited servic ' age at £2 ahs wrkers volun 
at age 68 could, at the option of the employer, be per , 
mitted to work after age 68 until they had the require 
amount of service. The amounts of credited service stipu 
lated were 15 years in one plan and 25 years in the other 


labor tore 


oductive 


retired worker to withdraw from the pen 
sion rolls and return to work in his industry 

Provisions for a retirement age beyond able amount 
which no extensions could be granted wer Recent 
not widely found in the 300 plans studied rection many 
Where such practices occurred, their effect ment after reachi: 
upon manpower utilization was somewhat 
mitigated by the fact that many plans set 
the mandatory age for ceasing work at 


million workers 
ance benefits 


rogri at th 
ree to five years above normal retirement I ami at the 


age More prevalent were compulsory r¢ 
tirement provisions which did not specify 


were 1 iving ] benefits 
wrkers 

oO ¢ ' } y 

an automatic retirement age However, the ceiving benefits varied with age 

presence of these provisions in a retirement r cent of eligible workers aged 65 


plan would not indicate the impact which r cent of those aged 67 to 
69 to 70, and 82 per cent ot 


68, 5, 
they might have upon labor utilization, since cel r those 

13 Retirement Under Industry-wide Pension ‘Retirement Procedures Under Compulsory 
Programs Established Through Collective Bar- and Flexible Retirement Policies, by Helen 
gaining, New York State Department of Labor 3aker, Industrial Relations Section, Princeton 
Division of Research and Statistics, December, University, 1952. p. 59 


1952 
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those aged 70 and over received benefits.’ 
Experience under the Railroad Retirement 
Act indicates that the average age of rail- 
road workers awarded full-age annuities in 
1950 was 67.7 years—almost three’ years 
above the age at which workers first became 
eligible for such benefits.” 


Workers who voluntarily retire do not 
necessarily represent a complete loss of 
potential productive manpower. Some find 
other employment. A survey by the Social 
Security Administration in 1951 of bene- 
ficiaries under the old-age and survivors 
insurance program showed that 65 per cent 
of the men and 71 per cent of the women 
beneficiaries considered themselves unable 
to work.” Only 15 per cent of the men and 
11 per cent of the women beneficiaries re- 
ported they were able to work and wanted 
to work, but over half of this group desired 
only part-time or occasional employment. 
An analysis by the United Mine Workers 
of America Welfare and Retirement Fund 
of the reasons for miners retiring showed 
that almost half of the recipients were 
disabled for further mine work, a third were 
laid off and could not find mine employ- 
ment, and only one of every ten retired 
voluntarily.” In the New York State De- 
partment of Labor report cited above, ad- 
ministrators of the pension funds studied 
reported that a majority of the pensioners 
under most of the plans had sought pensions 
because of ill health. 

The inclusion of 


provisions in only a small 
shown by 


automatic retirement 
proportion of 

this study, 
relaxation in 


deci 


plans as 
together with indications of 
compulsory retirement rules 
sions of individual workers to delay retire 
ment beyond the normal retirement 
seem to be consistent with the present eco- 
nomic goal of utilizing all available man 
power during the defense emergency, Ina 
period with substantially than full 
employment, these practices possibly would 
change. Employment opportunities for 
younger workers could be achiéved by in- 
cluding automatic provisions in a greater 
number of pension plans, by enforcing com- 


pension 
and of 


age, 


less 


pulsory retirement clauses, and by bringing 
community social pressure to bear on older 


voluntarily as soon as 


workers to retire 
they can, 
Social Se- 


46 Social Security Administration, 
September, 


curity Bulletin, Vol. 14, No. 9, 
1951. 

% Railroad Retirement Board, Annual Report, 
1951, p. 10. 

1 National Survey of Old-Age and Survivors 
Insurance Beneficiaries, 1951. Social Security 
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The effect of changing economic condi- 
tions on retirement practices is illustrated 
during the past two 


by the experience 
depression of the 


decades. During the 
1930’s, 65 came to be accepted generally 
retirement should 
bolstered 


as the age at which 
take place. This concept 
by the establishment of the social security 
program, which provided that benefits could 
During World War II, 


manpower re- 


was 


begin at that age. 
the need for all 
sulted in a relaxation of compulsory retire 
ment practices and the encouragement ot 
older workers to remain on _ their 
Although many of these workers left the 
end of hostilities, the 
again en- 


available 


jobs 


force at the 
emergency has 
worker to remain on the 


labor 
present 
couraged the olde 
job past his normal 
undoubtedly has contributed to a relaxa- 
retirement practices 


defense 


retirement age and 
tion of compulsory 
compulsory retirement, 


allow 


Provisions fot 
especially those 
beyond the specified compulsory age 
the employer’s consent, will not necessarily 
have to be altered to enable industry to 
adapt its policies to changing manpowe! 
conditions, Probably, important in 
determining future actions with respect to 
compulsory retirement will be 
labor and management attitudes on whether 
right 


which extensions 


with 


more 
provisions 


the retirement of workers is to be the 
of management or the choice of the worker 
The gradually rising age of the population 
and the increase in the span of working lif 
suggests that, regardless of decisions con 
cerning the application of compulsory pro 
retirement takes 


visions, the age at which 


place may have to be continually re-evaluated 

Although full employment exerts an in 
fluence against the enforcement of com 
pulsory retirement 
of the management to 
worker for reason of age alone 
challenged. Labor 
tually unanimous in their opposition to such 
Some observe rs, ll 


provisions, the concept 
right of retire a 
1S being 


Organizations areé Vil 


compulsory provisions 


terested in the problem from the standpoint 
} 


of the welfare of older workers, or from the 
point of view of manpower utilization, also 


oppose such provisions as socially or ec 


nomically unsound. Although management 


generally favors the concept of compulsory 
retirement, it varies the approach to its 
application. 
Administration, May, 1952 (Fact Sheet 6; 
mimeographed. ) 

% Welfare and Retirement Fund: Four Year 
Summary and Review for the Year Ending 
June 30, 1951 (United Mine Workers of Amer- 


ica), p. 11. 
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Chart 3. Types of Retirement Benefits 
Under Pension Plans, 1952 
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Differences of opinion on the problem 
result pri 
such as the 


retirement do not 
tact, 


compulsory 


marily from disputes of 


increased cost of a pension plan with a 


mandatory provision or the ease of admin 
istration of such a policy without charges 


of discrimination Instead, they indicate a 


disagreement on the question of 


policy is 


basic 
an exclusive 
right 


disagree 


whether retirement 


prerogative of management or the 


of the individual worker rhis 


indicative of different concepts 
retirement 


ment may be 


of the meaning and purpose of 


ompulsory retirement 
that 


service 


plans. ( appears to 


be consistent with a concept pensions 
reward long faithful They 


provide for the regular retirement of super 


and 


annuated employees without discrimination 
olde 


other 


and tor the orderly replacement of 
men. On the 


mcompati 


younger 
hand, compulsory provisions 
ble with a concept that pensions are the right 
worker in that they constitute de- 
compensation to be when 


workers with 


secm 


of the 
ferred 
the individual 
are an adjunct to, rather than a replacement 


r¢ ceived 


desires to cease work, and 


”% Generally, this age is defined as the earliest 
age at which a worker, having qualified for 
benefits, may retire at his own volition and 
receive the full amount of monetary benefits to 
which his length of service or amount of earn- 
ings, or both, entitles him under the normal 
retirement provisions of the plan 

*” Cash severance benefits or retirement sepa- 
ration pay and vested rights are not included 
wi hin th cope of this report These are 
usually paid in the form of a lump sum or, as 
in the case of vesting, represent rights accru- 


Pension Plans 


of, seniority rights. Although the first con- 
cept cannot be described as the consensus 
of all management opinions and the second 
as the attitude of all labor organizations, 
the arguments advanced on the problem of 
compulsory retirement by each group tend 
to reflect these differences of opinion 


Part III—Types and Amounts 
of Benefits 


| ASIC to virtually every pension plan is 


a normal retirement benefit to which 
the worker becomes entitled, 


reaching the 


having other 


wise qualified, normal 


upon 
retirement age In addition to the 
benefit, many pension programs provide for 


retirement payments 


i normal 


two other 
which are available 
ditions prior to the time workers can qualify 


These are usually termed 


types ot 


under specified con 


for normal benefits 
and “total and permanent 
disability retirement.” ” Ir 
for either type under most plans, workers 
com 


“early retirement” 


order to qualify 


must have reached a specif d age, o1 


stipulated number of 


both.’ 


pleted a 
service OTF 
contained pro 

About two 


Every plan in this study™ 


for normal benefits 
f the plans covering a slightly large 
all workers provided for disa 


p oportior ot 
} only 


ylity benefits (Chi ; Significantly 


24 rt the 


retirement 


provided ror Nn rmal 
Nearly a third of 
half the workers 


contained provisions for all three benefits 


300 plans 
benefits only 
the plans covering almost 


rable 8, on next page.) 

Participation in a pension plan does not 
upon employ 
is that 


always occur automatically 
ment. A fairly common requirement 
a worker be a regular, full-time employee 
or on the seniority rolls. Such requirements 
exclude from participation seasonal workers 
specified 


] 
i 


and newly hired employees for 


periods—often up to three months. Undet 


worker must, 


whethe he desires to 


contributory plans, the 
cases, choose 

participate, 

requirements, some 


the worker 


1 
nes¢ 


that 


In addition to 


specily must 


plans also 
ing to the individual prior to qualifying under 
the various benefit formulas of the plan 

‘To receive disability retirement benefits, 
usually the individual must also have been 
totally disabled for a specified period of time 
very often six months Most pension agree- 
ments are very specific with respect to the 
qualifications for this benefit and spell out in 
detail the procedure to be followed in deter- 
mining a worker's original eligibility as well 
as his continued eligibility 

* See Part I and footnote 2 





DE es en een ae 


method, no age was 


Table 8. 
by Number of Plans and Workers, 1952 


['‘X’’ denotes benefits provided] 


Types of Retirement Benefits Provided, the latter 
specified; however, by requiring 
that the worker must have had a 
certain number of years of serv- 
| Workers ice in benefits 

upon reaching normal retirement 
age, and by providing that serv- 
could not be accrued beyond 


| . > Ce} > 
ae order to receive 
— Mente dp 
plans Number | 
(thousands) | ice 





Early Disability 


x x 
x 
xX 











the normal age or a specified later 
age, a maximum age was, in ef 
f¢ ct, established. To illustrate \ 
plan required a minimum of 15 
order 


years’ credited service in 


for the worker to become eligible 





have attained a certain age or have com- 
pleted a specified period of service, or both, 
in order to be eligible to participate in the 
plan. Although preparticipation require- 
ments have become less common under re 
cently established programs, over a fourth 
of the 300 plans, covering about 17 per cent 
of the workers, contained such provisions.’ 
(Table 9.) Minimum age and service re- 
quirements, where specified, ranged from 25 
to 35 years and one to five years, respec- 
tively. Service only was the most prevalent 
type of requirement found in plans. When 
combined with those plans specifying both 
service and age, service requirements were 
found to exist in 77 of the 84 programs 
with preparticipation requirements. 

In addition to minimum participation 
requirements, plans may specify an 
beyond which the worker cannot become 
a member of the plan, or be employed and 
still qualify for normal benefits. Generally, 
this maximum age was established by the 
stipulation of a specific age (for example, 
45) or by the application of the require- 
ments to normal benefits. Under 


age 


receive 


Table 9. 


for normal benefits at age 65. In 


permit the accrual of 


addition, it did not 
service beyond that age. As a result, age 50 
became the age beyond which a person could 
not be employed or join the plan and still 
qualify for normal retirement benefits. If 
there was, in addition, a preparticipation 
service requirement, the maximum age was 
further reduced. 

More than half (163) of the plans, cover- 
ing about 40 per cent of the workers, had 
a maximum participation age. Of these, 70 
plans covering upwards of 650,000 workers 


and the remaining con- 


set a definite age 
tained benefit requirements which operated 
to establish maximum ages in the manner 
described above. Although the 
ages varied from 40 to 70 years, only slightly 


maximum 


more than one-fourth of the plans contain 
ing such provisions set the limit for partici- 
pation under age 55. 

An almost universal requirement for not 
mal retirement benefits is the attainment of 
a specified age. Another feature which has 
received considerable emphasis under col 
lectively bargained programs is the require- 
ment that workers have a stipulated minimum 


Minimum Age and Service Requirements for Participation 





All plans 
None 


Service 
requirements 





Workers 
} (thousands) 


Workers 


(thousands) Plans 


Number 


— 
§, 857.3 W 5, 57 





ie sidnippei 200 


None 4,872.6 


bease 223 | 

1 year butiiinn 23 | 434.9 

2 years RAPS 12} 194.4 

3 years odliea 16 120.6 
i 


Lo 


4 years 
25 | 224.8 


5 years 





Age requirements 
~ a ene 
| 76 Age 3 


Worker 
thousands) 


Workers 


Plan : Plans 
(thousand , - 


'3 
i| 





1 One plan provided an alternative requirement of four years’ service 
? One plan provided an alternative requirement of age 35 with one year’s service 


23 In order to be considered as having a service 
requirement for plan participation or benefit 
eligibility for the purpose of this study, a 
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program must have required a period of 


or more years. 
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amount of credited service in order to 
qualify for normal benefits. 

Similarly, the great majority of all pen- 
sion plans providing early retirement bene 
attainment of a certain 
age in order to qualify. Minimum 
requirements to qualify for this 
benefit are also found in many plans, such 
being common undet 


negotiated plans. 


fits specify the 
service 
type ol 
requirements very 
requirements are 
retirement Phe 
placed on 


and service 


disability 


Both age 
common for 
greater emphasis, however, 1s 
service; many recently bargained programs 
specify the completion of a minimum amount 
of service as the sole qualification for this 
type of benefit. Under plans, the 
stipulated minimum credited service neces 


many 


sary to qualify for benefits does not always 
provide an accurate picture of the actual 
service or employment prerequisite to quali 
fication for benefits because a prepartic! 
pation period may also be required and not 
credited toward retirement 


Although 
to just 


benefits. 

exist as 
able to 
retire, the present that 65 
the age specified for nor 


differences of opinion 
worker should be 
survey 


when a 
revealed 
continues to be 
mal retirement in the 
portion of plans 
Only 14 of the 300 plans analyzed pre 


overwhelming pro 
(Table 10, on next page.) 


vided 


( 
ther than 65 


for normal retirement at ages o 
However, 11 
for normal retirement at age 
fifth of all workers in the 
normal age tor 
for men, prevailed in 


containing 
60, accounte d 


plans, provisions 


for one study 


\ lower 


five years earlier than 


women, usually 
: , 
JU plans 

In addition to age ovet 
90 per cent of the plans also required the 


requirements, 


completion of a minimum length of service 
in order to qualify for normal retirement 

These periods ranged from one to 30 years; 
about half of these 
greater proportion of the workers, 


plans, covering a slightly 
required 
15 years or more 
early retire 
166 plans 


were 


Although requirements for 


ment varied widely among the 


containing these provisions, workers 


%In the discussion on eligibility require- 
ments, references to minimum service require- 
ments include both the plan membership and 
the preparticipation period where applicable 
In addition, the requirements are the minima 
necessary merely to qualify for the particular 
type of benefit. In the great majority of plans, 
fulfillment of these requirements would provide 
only the minimum benefits However, under 
those plans providing for a flat benefit upon 
the attainment of a certain age and the com- 
pletion of a specified amount of service, the 
amount provided would be both the minimum 
and maximum under the plan. An example of 
this type of plan is that of the United Mine 
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usually required to be at least age 55, to 
have been covered by the plan for a sub- 
fulfill both 


order to 


stantial period of time, or to 
requirements in 
10.) The attainment of age 


most prevalent 


age and service 
qualify. (Table 
55 or 60 was the 
found; a 
early retirement 
quired to complete 15 or 


require- 


ment majority of workers under 


provisions were also ré 
more years of 


service in order to quality 


In contrast to normai retirement undet 


which the right to retire 
yt the 


was at the option 


individual, early retirement under 


many plans was contingent upon the con 
sent ot the Over two-fifths of 


the plans 


employer 


providing for early retirement, 


applying to- more than one of every 


covered by this benefit, 


workers 


workers to obtain company approval in o1 


der to retire early. Generally, those plans 


which called for longer periods of servic 


and higher age requirements were less likely 


ion retirement upon the employer's 


a number of plans established 


in earlier years made provision for retir« 


ment in case of total and permanent disa 
bility, greater emphasis has been placed on 
this type ot benefit by labor unions in the 

tor negotiated Over 


thirds of the 


drive programs two 
, ' 

plans in this study, covering 
workers, mad 


{ lable 10 ~ 


three-fourths of the 
this benefit 


nearly 


provision tor 


In comparison with the minimum require- 


ments necessary tor early retirement bene 


fits, a much greater empl asis Was placed 


m service as a sole qualification for disa 


bility benefits. Relatively few plans failed 


to specily some service 
both disability 


benefit 


requirements tot 
benefits; 


requirements included age 


and early however, 
disability 
less than 35 per cent 
benefit 
whereas this combination appeared in about 


cent of the 


, 
as well as service in 


f the 207 plans containing this 


90 pet 166 plans providing for 


early retirement Che revealed that 


15 o1 


study 


more years of service were required 


to qualify for benefits under a significantly 


Workers of America 
monthly upon the 
service at age 6( 

The number of pension plans which include 
a specific provision for retirement in case of 
total and permanent disability does not neces 
sarily reflect the extent to which this practice 
actually exists Under some plans which do 
not have formal disability provisions, it is 
known that the early retirement provisions are 
used for the purpose of granting retirement 
benefits to disabled workers. Moreover, provi- 
sions for disability benefits exist outside of 
some retirement plans 
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for “off-setting” social security payments. 
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antee. In such cases, the effect of any increase 
in Social Security benefits is obvious. 
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Benefit amounts are based on future 
service formulas, assuming a constant level of 
earnings and including monthly primary 
security benefits of $77.50 for workers earning 


$3,000 a year 


Note 


social 


‘In order to provide data illustrative of the 
benefits provided under pension plans, the 
normal benefits under all programs were com- 
puted on the basis of selected levels of earnings 
and lengths of credited service Chosen for 
this purpose were service periods of 10, 20, and 
30 years and earnings levels of $3,000 and $4,000 
annually. With respect to the latter, it was 
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Chart 5. Amounts of Normal Monthly 
Retirement Benefits Under Pension Plans 
for $4,000 a Year and 30 Years’ Service, 
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Table 13. 
for Selected Levels of Earnings and Years ' 


Amount of Normai Retirement Benefits, Including Primary Social Security 
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1 Benefit amounts are based 
stant level of earnings and monthly 
and $85 for workers earning $3,900 and $4,000 per year, 

* Under all of these plans, the only benefit to which the 
titled was his primary social security benefit. 

* Under all but three of these plans, the only 
was entitled was his primary social security benefit 


assuming 
benefits of $77.50 
respectively 


worker 


a con- 


was en- 


benefit to which the worker 


The average normal benefit,” including 
primary social security, provided workers 
with ten years of service and earnings of 
$3,000, amounted to $77.50 or 31 per cent 
of their yearly income prior to retirement. 
(Table 14.) In other words, only the social 
security benefit was available to such work- 
ers. For workers with 30 years of service, 
this percentage increased to 47. Employees 
with the same periods of service, but earn 

*” Average retirement benefits are unweighted 
median levels of the 300 plans in each earnings 
and service category. 
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ing $4,000, received smaller proportions 
their yearly income, largely because of a 
combination the following 


greater percentage increase in the amounts 


of factors a 
of the selected earnings levels (33 per cent) 
than in the amounts of social security bene 
fits (10 per cent) provided for these levels; 
the determination of the retirement benefit 
solely on the basis of service under many 
plans (thus, an increase in earnings did not 
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view of the 
of “off-setting”’ 
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page. 
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with respect to benefits based on 
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provided 40 per cent or more of 
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ings levels 
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of the contributory plans did so. 
rable figures for benefits based on 30 years 
of service and $4,000 earnings were approxi- 
mately 26 and 90 per cent, respectively. 
Generally, the benefit provided a worker 
under the early retirement provisions of a 
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Table 14. 


Average Normal Retirement Benefits Ex- 


pressed as Percentage of Selected Earnings Level ' 
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Including Social 
Security 


Excluding Social 
Security 
| Percent 
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level 
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| 
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120.00 | 





All plans 





Selected earnings and service 
categories 


| 
Excluding Social | 
Security 


Including Social 
Security 





| 
| 
Monthly | 
amount 


Percent 
Monthly of 

amount | earnings 
level 


Percent 

of 

earnings 
leve 
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50 
50 

85 
115. 
136. 


00 
00 
76 


30. 00 | 
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Table 15. Distribution of Plans by Percentage of the estimated social security pay 
Total Monthly Benefit (Including Primary Social Se- ment to which the worker would 
curity) Paid by the Plan for Selected Earnings and Pe entitled upon reaching age 65 


Service Categories, by Method of Financing was deducted from the computed 
benefit. The resulting amount was 





l then reduced by one-half of 1 pet 

| Number of plans paying percentage of total ‘ ; a ¥ * 
benefit (including primary Social Security) cent for each month by which the 
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categories ! Oto | 10 t0 20 to | 30 to | 40 to | 50 to | 60 to ot early retirement 


9.9 | 19.9 | 29.9 | 39.9 | 49.9 | 59.9 | 60.9 
pet- | per- | per- | per- | per. | per | per The early retirement provisions 
cent | cent | cent | cent | cent | cent | cent s 

ot some plans contained an op 


tional method of computing the 


plans (300) 





benefit under which the amount 


$3,000 yearly with— | of monthly retirement income a 
mace a 44 Pe worker received before and aftet 
30 years’ service 2 5 ; 31 | age 65 was equalized. This method 
a ey vies a7 | ‘ involved the granting of a large: 
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water Sn ed : su raed Sc actually due the employee undet 


sapoeene yr ‘ 2 the regular formula. Upon reac! 
Noncontributory plans (225) . shins la. | ‘atpeldaen, 
: me . ing that age, the benefit was re 


; | | “e ( “ he 

$3,000 yearly with— | duced so that when combined 

$e years, service : 15 Z with the worker’s social security 

) years’ service : 33 6 

30 years’ service 4 80 2s ‘ payment, the total amount was 
$4,000 yearly with— ‘ | equal to that received prio! 

10 years’ service 53 6 3 

20 years’ service 29 f age O05. 

30 years’ service 8M 23 49 ‘ 


te 


4 wide variety of formulas were 
used to determine the disability 
benefits under plans in the stud) 


Wate yeasty with | Similar to early retirement pr: 

years’ service 3 | ‘ . 

' 3 | y ‘ visions, a considerable number ot 
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20 years’ service 
30 years’ service 


$4,000 yearly with : plans based the benefit on the 
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normal benefit formula. A_ far 
1 | - ' ; greater proportion, however, util 
ized other approaches to deter 





10 years’ service g 
20 years’ service | 2 | 


l 
4 
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30 years’ service 





. . ine the benefit 
1 Total benefit amounts are based on future service for-  '"™!'"¢ ! a 
mulas, assuming a constant level of earnings and monthly , 
: cet " - a ae ae Che amounts of disability bene 
primary social security benefits of $77.50 and $85 for 


workers earning $3,000 and $4,000 per year, respectively fits were generally more liberal 


— than those under the early retire 
ment provisions. In part, this 
In the overwhelming proportion of plans was a recognition of the fact that the worker 
in the study which contained early retire- was being forced to retire for reasons 
ment provisions, the basic normal formulas beyond his control. Whereas in early retire 
were used to compute the early retirement ment provisions the estimated social s« 
benefits. These benefits, in the great ma- curity payment often was included in the 
jority of cases, were then reduced to take penefit computation, under the disability 
into account the longer period of time over provisions a common practice was to estab 
which they were to be paid. For example, lisl ; a Wien Bias eirleatnn of 
under its normal formula a plan provided ier TI eM ae 
for a monthly amount equal to $1.50 multi- social security payments 
plied by years of credited service, exclusive 
of social security benefits For a worker 
who retired prior to age 65, this benefit 
was reduced by one-half of 1 per cent for 
each month by which he was younger than by 
that age. Under this plan, a worker who provisions. Upon reaching age 65, the flat 
retired at age 60 with 30 years of service or minimum disability benefits were either 
received $45.00 less 30 per cent, or $31.50. continued in the same amount or the work 


Due largely to the inclusion of social s 
curity benefits in the normal benefit formula 
these flat or minimum disability pensions 
often were greater than the amounts paid 
the plan under the normal retirement 


In another method used when the normal er’s benefit was recomputed according to 


formula included social security benefits, the normal formula [The End] 
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Decisions of Courts and 
Administrative Agencies 








RECENT CASE which grew out of a urisdiction was based on diversity of citi 


14-year-old strike on the West Coast has zensh Oregon’s common law doctrine 
attracted widespread comment in the daily on the liability of carriers is derived from 


press The strike was the famous one English common law English common 


fi 


against Montgomery Ward & Company at law-makes liability absolute with two ex 


Portland, Oregon, in 1940-1941 The case ceptions: an act of God or of the enemies 
is Montgomery Ward & Company, Inc. 7 ot the King (public enemies). Neither ex 
Northern Pacifi Terminal Company f ception applied in this case rherefore, the 
Oregon, et al., 23 LABor Cases § 67,713. The carriers were liable There had been a 


court was Federal Judge James Alget Fe« “holding out” bv the carriers to the publi 
of the United States District Court for the that all would be served without discrimina 


tion (Acceptance of the franchise from the 


District of Oregon, and his opinion ts 


monumental, both in length—3l_ printed public carried with it the acceptance of cet 


documentation—105 meaty foot tain duties and obligations For breach of 


pages—in 
the common 


notes—and in its thoroughness these duties and obligations 
law provides a remedy 
Reduced to essentials, the facts of the , , z 


case are as follows Two unions at the [That summary of the case reveals no 


mail order house struck on December 7, labor question. When Judge Fee reached 
1940. Pickets covered all street entrances, that point in the opinion, he wrot« 


facilities for motor vehicles and openings a in ull sto; rl 
‘ * Tne ‘ CoO { oat StoDb ic 


for railroad switch tracks. On December 
4 proot shows each defendant liable prima 


20, negotiations broke down Che nature 
eee . 7 facie, and no defendant has established the 
of the employer’s business was such that it , 
defenses permissible in an action of 
could not be carried on without the co TY ; 
. is type [The opinion might well end 
operation of rail and truck common cat 


riers. Some of the strikers andthe employees 


if the carriers were members of the sam hat statement hints that what follows 


Brotherhood (and much does follow) might be termed 


over-all union—International 
lictum. Further support for this position 


of Teamsters, Chauffeurs, Warehousemen — ‘ 
& Helpers of America, AFI Employees nay be gleaned from the next passage 


) t » al *T 1 us to ross ] ) | t ‘ i 
of the carriers refused . the pick lhe defendants have, however, pressed 


] if é ar: 1 1 t tor t 

— bag a an wee resul ed h he pol us with earnestness and Viror certain 
( anv’ S ): ages 1 the al 

es pe - gee i ts d “9 oe , excuses O1 alleged justification While 
red « unt $2.49 m ri lad accumulated 

eged amount of $ nillion ha ccumula these are entirely irrelevant and immaterial 


hy, } » t} t 1 on 1 
»y the time the pickets were withdrawn on ynder the law heretofore declared. con 


| ¢ ) The comp: “le , his : °° 
uly 26, 1941 [he company claimed thi sideration will now be given thereto 


sum, joining as defendants a terminal com 
pany, an express company, five railroads is at this point that the case takes on 
and upwards of 45 trucking companies the color of a labor case 

Judge Fee found the carriers liable, but “These excuses for failure to periorm the 
his opinion did not fix the amount of dam rigid requirements placed upon carriers all 
ages. It could be argued that the litigation 
labor case at all The court But neither labor unions nor labor leaders 


have root in the field of labor relations 


was not a 
heard the suit under Oregon law, since its were brought into this suit as parties by 
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either plaintiff or defendants, The railroads 
and motor operators have thus had the 
burden perforce of defending the whole 
union line. The carriers, however, are not 
setting up the assumed rights of labor for 
protection of their employees, but in their 
selfish interest to escape liability for their 
own conduct. The discussion which fol- 
lows must be oriented in relation to the fact 
that, though based upon the record, the 
labor leaders and unions are not present in 
court to protect themselves.” 

Later, the judge said: “The defendants 
seek to destroy the effect of their concert of 
action by a highly emotional appeal.” Some 
readers of the opinion may conclude that 
the judge was not entirely unemotional 
himself in several places. For example: 

“The ritualistic recognition of a ‘picket 
line’ under all circumstances by common 
carriers because of union pressure lays the 
foundation for a general strike and class 
war. If the Court appraises correctly the 
public interest and the feeling of the great 
majority of union men themselves, these 
developments would not be in accord with 
our history and would destroy the gain 
which labor has made. Yet in this very 
situation were all the elements necessary to 
provoke illegally a general strike which this 
country, for all its liberality toward labor, 
has avoided as anarchy. The insistence 
upon the paramount obligation of an 
ployee to some distant union, irrespective 


em- 
of law or morality, is the basis of the 
Marxian conflict of classes. It has no place 
in the American way of life. 

“However, this was not a rank-and-file 
decision, but a ‘labor boss’ decision to cut 
off Wards from ‘fire, food and water’. No 
sincere friend of labor or an uncontrolled 
advocate of the rights of the rank and file 


labor boss to 


ever desires to elevate the 
the place where he can 
policy, domestic policy or dictate what busi- 


control foreign 


nesses shall or shall not survive.” 


It may be recalled that in H’inkleman 
Brothers Apparel v. Local Union No. 299 
IBT, 22 Lasor Cases { 67,262, Chief Judge 
Miller of the Wayne County, Michigan, 
Circuit Court, in an opinion not unlike 
Judge Fee’s in its spirited condemnation of 
illegal union activity, found that “a uni 
exists among all Union 
men that no Union man will cross any 
Union picket line.” Judge Fee differed 
with this finding: “It is said, one of the 
principles binding upon all members of the 


versal agreement 
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By the end of this year, unemploy- 
ment is likely to rise by at least a half 
a million. If this trend is not to get 
out of hand, determined steps to 
reverse it should be taken with firm- 
ness and confidence.—Boris Shishkin, 
AFL Director of Research. 





shall 
is far too broad 


laboring class is that none cross a 
picket line. Such a theory 
and is not even observed by the most 
istic union men themselves.” Incidentally, 
both the Winkleman and Ward 


volved the Teamsters’ Union. 


ideal- 


cases in 


The fact that the dispute in Ward took 
place on the eve of World War II figured 
one point in the opinion, 
“The objects of the union 

to bring on a complete 
Portland 


in the case At 
Judge Fee said 
leaders were 
traffic in the area if 
that were necessary to stop the transporta 
Ward’s goods, thus bringing on a 
war. This 
considered 


How 


stoppage of 


tion of 
national crisis on the eve of 
would seem to indicate that he 
the imminence of the war important. 
when later in the opinion he con 
the carriers’ defense that 


ever, 

sidered defiance of 
the union would have affected the national 
war potential, he said: “The Court finds as 
a fact, that, if the carriers had taken the 
action postulated, the results forecast would 
not have followed. But the carriers argue 
that the 
tives would have been that all traffic, 
local, in the Portland areas 
and most important, 
then in_ the 


final consequences of such direc 


interstate, 


intrastate and 


would have ceased 
the national. government, 
penumbra of major war, would have been 
embarrassed in its operations 


“Of course, the fact that the assumed 


consequences were all illegal does not affect 


the smooth-flowing argument . The an- 


swer is that each [carrier] must have sur 
public office 


rendered its franchise as a 


before yielding as 


dealing with the carriers’ de 


there was 


Later, in 
fense that 
bankruptcy or 
effort had been 
into line, Judge Fee remarked: 
riers had legal excuse to stand their ground 
and attempt to carry out their obligations 
If a strike of their own employees occurred, 
they would still be under obligation to use 


reason to fear either 
government seizure if an 
made to whip the union 


“The car 
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all means within their power to attempt to 
transport and deliver to Wards. 
This obligation could then have been en- 


forced against the carriers even in a strike 


receive, 


of their own employees, by mandamus, in- 
junction, receivership or governmental pro- 
tective custody 


“In any event, it was the duty of the 
carrier to stand a strike or surrender up its 
operating franchise before joining in a con- 
spiracy to destroy a business house with 
which they had no quarrel. If bankruptcy 
had been the result, then such is often the 
case where one attempts to fulfill one’s legal 
duties and responsibilities.” 


Neither the National Labor 
Act, nor the Railway Labor Act, 
Motor Carrier Act, nor any other 
statute was taken into consideration by the 
court in the Ward case, but there 
intent of the 
theory of the case adopted by 


Relations 
nor the 


federal 


was some 
discussion of the ( ongress 
The Judge 
Fee also eliminated any need for more than 
cursory discussion of the powers of the Na 


Board, the National 


Board or the 


tional Labor Relations 
Railroad Adjustment 
Commerce (¢ 


Inter 


state ‘ommission 


Wards 


having 


that had 


trouble by 


The carriers contended 


created its own caused 


the original strike. It was pointed out that 


the employer was found guilty of untai 
labor practices in Montgomery |Vard & Com 
pany, Inc. (Portland, Oregon), 37 NLRB 100 
(1941) and that the 
forced by the Ninth 


Montgomery Ward « 


Board’s order was en- 
Circuit in NLRB 
Company, 6 LABOR 

161.462, 133 F. (2d) 676 (1943) 

Fee replied that “even if Wards had 

flaunted its own employees and 

[it] did 


CASES 
Judge 
flagrantly 
dealt with them oppressively 


not. become an outlaw.” 


Some of the carriérs had collective bat 


with their employees 


right to 


greements 
rkers the 


a picket line” 


Faining a 


ave the wi 


“relus¢ 
handle 
In this connection 
it is interesting language of the 
United States Supreme in NLRB 7 
Rockaway News Supply Company, 23 
Cases { 67,440, 345 U. S. 71 


an employer’s discharge of a 


which §% 
to go through and to 


“hot” or “unfair” goods 
to note the 
Court 
LABOR 
(1953). In up 
holding worker 
for refusal to cross a pic ket line, the Court 


“This 


parties to embody in their contract a provi- 


said: clearly enables contracting 
sion against requiring an employee to cross 
And nothing 
their 


they 


a picket line if they so agree. 
{Taft-Hartley] Act 
contrary provisions if 


in the prevents 


agreeing upon 
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under the Taft-Hartley Act 
labor organizations are severely re- 
stricted in their efforts to increase 
attendance at meetings. This restric- 
tion is found in Sections 8 (a) (3) 
and 8 (b) (2). Under these provi- 
sions, if a union imposes a small fine 
on a member for failing to attend 
meetings which the member fails and 
refuses to pay, the union, while it 
may suspend or revoke membership, 
cannot call upon the employer to dis- 
charge the employe even under a 
union shop agreement. 
—American Federationist 





consider them appropriate to the particular 


kind of 


involved 


In Pittsburgh Plate 
NLRB, No. 120, de 25, 1953, the 
National Labor held that 
where carrier employers consented to the 
; with 


business 
Glass ( mpany, 105 
ided June 2 


Relations Board 


“unfair goods” provisions in contracts 


their employees, “their employees’ failure to 


a strike or 


handle these goods was not yr con 
T 
I 


certed refusal to work ”" "The Board, 
decision, following 
states Court ol 
Circuit in Rabouin 
VLRB, 21 
(2d) 906 


onsent 


in rendering that 
the ruling of the United 
Appe als tor the Second 
1. b. a. Contway’s Express 7 
LABOR ( { 66,836, 195 F 


was 


ASES 


in ad 


(1952), where it was said: “‘¢ 


vance t Nn ra ho clause 1s not 


orn 


the product forcing or re 
quiri 


iw al 
business 

‘ut burgh an mway cases 
leam 
Judge Fee 
lofties 


and locals of the 


In the W 


considerations on a 


’ , 
Sters ard Case, 


placed these 


when he said that the car could 


law obli 


plane riers 
away their 


public. He 


excuse that “the acts 


not contract 


to the 


common 
also denounce d the 
carriers’ 


and omis 


sions were those of own employees over 
control latter 


a sympathetic disposition not to 


which it had no because the 


indicated 


handle or transport Ward's shipments If 


followed, this theory will revolutionize the 


present economic structure A group of 


transportation employees can bring all the 
rail and motor 


systems to a standstill by 


destined for 
another country with which the group dis 


refusing to transport articles 
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agrees. The same ends can be obtained by 
a picket line dedicated to that end, which 
transportation workers will not cross. These 
are not theories, but pragmatic present day 
problems. Foreign policy, governmental ac- 
tion, political action and the extinction of 
private businesses can be controlled by col 
lusive interaction of employees of carriers 
with outside and unconnected organizations. 


“The contention, if adopted, would de- 
stroy the representation of the employer 
by his employees dealing with the public 
or individuals in another line of business. 
It would wipe out the corporate theory 

A reader of this part of the opinion may 
wonder if these “pragmatic present day 
problems” are any different from the “prag- 
matic hypotheses” of the carrier defendants 
which the court afterward excoriated with 
the statement: “The course of their argu- 
ment deserts legal theory and is built on 
postulates of fact.” 


Finally, it may be said of the opinion of 
Judge Fee that it contains an unusual com 
ment on public opinion. When the carriers 
tried to wiggle off the hook by forecasting 
dire results to the public weal if they had 
defied the Teamsters’ Union, the court re- 
torted that “the situation was not correctly 
them Some of the unions 
severely disciplined not 
public in this 
brought the 
them 
from 


appraised by 
involved had been 
long before by the 
[Oregon | Anything 
opinion of the people to bear 
would have caused them to withdraw 
indefensible and illegal positions. The evi 
this case proves the point Phe 


state 
which 
upon 


dence in 
unions took away the picket lines from the 
freight depots after these had been set up 
When the proceedings were heard before 
the examiner of the [Interstate Commerce] 
Commission, the strike evaporated and was 
opinion was brought to 


lost, for public 


bear.” 

Perhaps the court relied upon editorial 
comment in the daily press to aid in apply- 
ing a yardstick to public opinion. Some of 
the press comments on Judge Fee’s opinion, 
mentioned at the beginning of this discus 
sion, may be applicable here. Of the many 
newspapers which commented, the Chicago 
Tribune emphasized as important those por- 
tions of the opinion herein referred to as 
“emotional.” Arthur Krock of the New 
York Times said that the opinion “includes 
restatements of the 


one of the strongest 


dominance of law and the public interest 
over groups illegally serving their special 


concerns that has been delivered from the 
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bench since labor unions their 
power to cripple the national economy 

In the ruling that the carriers by 
joming the combination were liable for 


damages are passages of transcendent im 


acquired 


court’s 


portance to our social-economic order.” 
But some lawyers may wish 


passed 


Perhaps so. 
to wait until higher 
upon the trial court’s judgment before de 


courts have 


ciding even that the litigation was a labor 
Nevertheless, the 
reckoned with, and carriers must 
mandate that failure to 
common law duties and obligations to serve 
all without justi- 
fied and will not be excused on the ground 
that a labor dispute, actual or potential, ex 
ists between a shipper and its employees or, 
carrier and its 


case case is one to be 
heed its 
carry out their 


discrimination cannot be 


particularly, between the 


employees. 


Threat to Whipsaw 
Makes Lockout Legal 


labor 


employes s 


Can an employer involved in a 


dispute legally lock out his 
The National 
answered this question with 
lockout appear in 
the following n Duluth Bott'ing 
Association, 48 NLRB 1335 (1943), it was 


held that “where a threatened strike against 


Labor Relations Board has 


a qualifie d no 


le gal 


Examples of the 
cases In 


employers would result in a_ spoilage f 


their materials, the employers were entitled 


to guard against such loss by locking 


thet anticipation o1 


Olds, In 


Board said “tha 


employees in 
strike.” In Betts-Cadillac 
NLRB 46 (1951), the 


union’s refusal to tell employers when the 


¢ 


threatened strike would occur warranted 


the employers in refusing to accept further 
orders and locking out their employees, 
pose was to guard 
customers.” In Jn 
93 NLRB 907 
“an employer faced 


since the employer's put 
disappointing 
Shoe ¢ 


(1951), it was held that 


against 
ternational ynpany, 
recurrent work stop 
difficult for 


entitled to 


with the prospect ot 


pages which made it him to 


plan 
his employees where his purpose in doing 


production, was lock out 


loss. 


so was to guard against economi 


A lockout used as an antiunion economi 


weapon, correlative to the strike, an ul 


under Section 8 (a) (3) 
and/or (5) of the Taft-Hart 
iey Act, the Board has held. 
Morand Brothers Beverage Company 7% 
LABOR 1 67,624 (CA-7, 


fair labor practice 
Section 8 (a) 
consistently 
(see 


NLRB, 23 


CASES 
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1953); and discussion in 4 Laspor Law 
Journat 489 (July, 1953).) [Our retirement committee 
The United States Court of Appeals for has come to the conclusion that not 


the Ninth Circuit disagrees with the Board of , b 
according to its 6pinion in Leonard d. hb. a au of our mature emproyees Con be 


Davis Furniture Company, 23 Lasor CASEs drawn through the same knot hole 


1 67,689, decided June 23, 1953 when they become 65, that not all 
In the Davis case 11 furniture dealers be employees are the same physical 
longed to an association. The employees : 

, and mental age at a chronological 
of all belonged to a single union. While 9 2 pet 9g 
negotiations on the union’s demand for 65, and that while it is true that 
higher wages were pending, the workers some employees over 65 can not pull 
voted to strike one of the dealers. Alleged their own weight, it is also true that 
ly by way of retaliation, the dealers tempo 
rarily locked out all of the employees: there are employees of younger ages 

who don't do their share either. Just 


The Board called the lockout an unfair 
as every other personnel problem in- 


labor practice he situation did not come 
within one of the three cited types of per volves many different aspects and 


missible lockouts, it was said. The Nintl " , : Ivi 
Circuit took another view of the case It considerations, so cases involving 


he record back to the Board with retirement can not be dealt with by 


sent 1 
instructions to look more carefully at the simple or easy answers.-—Wilbur R. 
alleged “whipsawing” plan of the union , : 
On reconsideration of the matter, the Board Hanawalt, human relations advisor, 
stuck to its guns Che Ninth Circuit now Daystrom, Inc. 

has heard the case for the second time 


also, and it has granted the employers’ peti 





tion to set aside the order of the Board and 
same facts, in a manner resembling what 1s 


deny enforcement. Again, the court em ? ales 
known to athletes as ‘the aerial whirl back 


phasized the “whipsawing.” wi 
flop It is not clear from the opinion 


he practice of “whipsawing” is ex just what “former case” the court refers to 


plained in the following language of the 
Having had its say on whipsawing, the 


opinion: “The union leader in charge of 
court then found two grounds upon which 


the strike called it on the particular dealer : 
. , it based its denial of enforcement of the 
as the beginning of an announced ‘whip d , 
. Board ordet First, it bought the Davis 
Sawing process’ against one after another ; ; 
case on its facts within the area of the 


of the remaining ten, which well could re 
three exceptions cited above In so rea- 


sult in strikes against all the Dealers é 

soning, it held that the Board’s own precedents 

“The effect of such a _ recurrent whip took the case out of the unfair-labor practice 
sawing process is obvious. No one of the 
ten remaining dealers could know whether 

or not its store was next to have its em the court examined the legisla 

ployees sawed off in the continued whipping of the Taft-Hartley Act 


Hence none could feel it safe to take orders act’s Section 208 (a) (1) and (1) 
would and indicated that it believes the Congress 


along 


from its customers on which they 


be embarrassed by non-deliveries to them intended to juxtapose the right to lock out 


ith the right to strike 


; 


Likewise, no dealer was safe in placing 

orders for furniture with the manufacturers In support of this second argument the 
° ' . . : S 

which well might find no employee to un court cited a statement by Senator Taft on 
) it > ‘ s. oO f so “Thy d , \ “ 

load it in their stores, or 1 Getivered the-art in which he enid it wat “en attempt 


to the stores it would lie as depreciating to create equality between the employer 


overstor ked inventories.” and the employee o Both this Statement 

The court then chided the Board for its and the cited section of the act, however, 
position: “In so ignoring the above effects deal with “national emergency” provisions 
of the whipsawing process, involving suc the law This argument is not likely 
cessive strikes against employers not know- to change the view of the Board that there 
ing the succession, it reverses its position is nothing in the act “which equates lawful 


taken before us in the former case on the strikes and lockouts.” 
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Employers Chip at Liability 
for Wage Payment Violations 


Wage and salary controls came to an end 
by order of the President on February 6, 
1953. Provisions in the Defense Produc- 
tion Act of 1950 which had authorized such 
controls terminated on April 30, 1953. A 
General Saving Statute, however, enables 
stabilization agencies to continue to process 
violations of the 
committed 
order 


actions for 
regulations 
executive 


enforcement 
wage stabilization 
prior to issuance of the 
(No. 10434), 

Heavy penalties are provided for 
ployers adjudged in violation of the wage- 
payment orders. The worst of these was 
made clear in General Order No. 15, effec- 
tive April 5, 1952, issued by the Economic 
Stabilization Administrator, which promul- 
“disallowance policy,” covering, 


em- 


gated the 
among other things, the calculation of de- 
ductions or the basis for determining gain 
under the revenue laws of the United States. 
This policy, in brief, provided that the 
Wage Stabilization Board, the Office of 
Salary Stabilization and the Railroad and 
Airline Wage Board had authority to de- 
termine whether employers had made any 
over-ceiling payments either in money, prop- 
erty or other consideration in violation of 
the Defense Production Act or any orders, 
regulations or requirements’ thereunder. 
The agencies had authority to determine 
the amount of such overpayment to be dis- 
regarded and disallowed with respect to 
the taxpayer’s deductions on his tax re- 
turns. They also had authority to determine 
the proportion of the fine to be so disal- 
lowed and disregarded, by way of com- 
promise or satisfaction of any liability, right 
of action, suit or judgment for violation of 
an order under the act. 

This disallowance extended not only to 
the amount of the overpayment, but it also 
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applied to the entire amount of the wage, 


salary or other compensation paid or ac 
crued in violation of the act. 
penalty was not imposed where there were 
extenuating and/or mitigating circumstances. 
This meant, in effect, that an employer who 
cooperated in full and took steps to correct 
his violations was penalized by having only 


This severe 


the overpayment disallowed rather than his 
entire payroll. 

An important feature was 
that factual determinations made in accord- 
with this stabilization 


agency were deemed conclusive on all exec- 


of this policy 


ance order by a 
utive departments and agencies of the gov- 
ernment. Such were final 
and not subject to review by the Tax Court 
or any other court in any civil proceeding. 
Determinations of the various stabilization 
boards were certified and forwarded to the 
Internal Revenue, among othet 
governmental agencies. The Bureau had 
no choice but to disregard and disallow the 
amounts thus certified. The employer had 
no recourse whatever on the The 
courts could hear his protests only as to 


determinations 


Bureau of 


lacts. 


points of law. 


The imposition of these heavy penalties 
for violations of the wage stabilization pro 
gram is drawn sharply into question as the 
result of a number of suits filed by employ- 
relief against en- 
Named as 


stabiliza 


ers seeking injunctive 


forcement activities. parties 
defendants in the suits are wage 
tion officials who have instituted adminis- 
trative proceedings to enforce violations 
and the members of the National 
established 


make 


Enforce 
which was 


program to 


Commission 
stabilization 


ment 
under the 
final determinations as to penalties. 


In several cases preliminary injunctions 
have been granted by the courts restraining 
the officials conducting administra 


tive hearings pending a determination by 


from 
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the courts of the issues raised. Contending 
that the grant of these injunctions will make 
impossible the completion of the enforce 
the 


mitted by budgetary appropriations and that 


ment program within time limits per- 


any escape from liability by the employers 
be to 


employers who have participated in admin 


involved would grossly unfair those 
istrative enforcement proceedings and stipu 
lated the of 
against them, government officials applied 
to the 


Stay of an injunction granted in one case. 


for entry tax disallowances 


United States Supreme Court for a 


The Supreme Court denied the application 
on June 15, 1953 


stabilization 
patterned after that 
World War II, the present suits also draw 
disallow 


Since the Korean emergency 


program was during 


into question the validity of tax 
ance imposed during the period from 1942 
to 1947 under World War II 
If the employers’ positions are sustained, 
it would that 


have to take onsideration the 


stabilization 


also mean Congress would 


into ¢ 
the 


Congress saw fit to 


judicial 


rulings in event another emergency 


and 
(on 


arose impose con 
Arthur S. Flemming, 
the Office of Eco 
requesting Herbert 


General, to seek in 


trols these points, 


former administrator of 


nomic Stabilization, in 
Attorney 


states 


Brownell, Jr 
thie United 


of the injunction granted in one « 


Supreme Court a stay 


ase, stated 


the legal grounds advanced against 


resent program are an attack als 
inst the program which was administered 
1942 to 1947 by the War Labor Board 
National Wage Stabilization Board 
Stabilization Act of 1942 lhe 

and the 
both pi 


regulations, penalties were 


basi atutory authorization basic 


regulations are identical in 


Under 


sessed in 12,407 cases and the t 


OxTalls 
these as 
‘tal amount 
ertihed to the Bureau 


tax disallowance c 


Revenue exceeded thirty-one 
the 
regulations 
they 
ing in derogation of the current 
would 


validity of 


of Internal 


million dollars In only two in 


subject to 
Any hold 
regulations 
the 


CadSCS 


which those were 


| 


court attack wert upheld 


reflection upon 
1942-1947 disallowances. 


obviously be a 


the 
“Moreover, and more importantly, should 
likeli- 
to 


Same 


de teyse emergency arise, the 


that 


another 


hood is Congress would prefer en 


ce stabilization with the sort 


wag 
ol 


and 
both the 


authorization regulations 


1942 and 


statutory 
as have been used under 


1950 Acts.” 


Wages ... Hours 


The suits filed by the Grand Central Ai 
craft Company in the United States District 
Court for the Northern District of Cali- 
fornia and by the U. S. Hoffman Machinery 
Corporation in the Federal District Court 
the District of Columbia contest the 
constitutionality of the Defense Production 
Act and the validity of the wage stabiliza 
tion regulations issued under its provisions 


the U. S. Hoffman Machinery Corpora 
in which a preliminary injunction 
the 


for 


In 
tion case, 


was granted, the following are among 


legal points presented 

(1) Title 1V 
Act, amended, 
President to prescribe 


Production 
the 
which 


the Detense 
merely authorized 
the to 


Ware payments made in violation ot regula- 


of 
as 
extent 
tions and orders shall be disregarded by an 


executive department. No authority was 


vested in him to provide for administrative 
determinations that violations had occurred. 
Such the 


to 


Statutory 
United 


ontrol ot the 


authority under provi 


sions was reserved states 
district courts under the « 


reasons, { 


the e« 


these ren 


il I « 
Attorney General For 


15 and 18 of MNomIiC 
Administrator 


> 
Reg 


Enforcement 


eral Orders 
(sen ral 
National 


en 
the 


and 


rf the 


Stabilization 
Procedural ulation 1 « 
ommission, establishing 
orcement procedu ] I D t to 

illowance ot wage payment were invalid 


DPA 


mtrary to the 

admin- 
Pith LV 
under 
lant 


provi- 


Regardless of whether any 


existed under 
1953, all 


nated 


ive authority 
to April 


at title 


30 authority 


term) on that date purs 


Uhe 


3)) 


the 
717 


ontinue 


Secti 717 (a) of act 


{ the statute (Sec (b) ¢ allow 


to ¢ existence tor 


eed 


Statu 


ny Ill 


purpe 


months af I he ter 


agencies 


ses of liquidation not to ex Six 
mination of the 
tory prov creating them it 1s con 
tended, 

April 30, 
lowances 


lhe 


cement ( 


authority to make, after 


19 


with 1 


and disal 


ist violations 


determinations 


espect to ps 
‘ before the National 
Enfor dated April 14, 


1953, and charging the employer with viola 


complaint 
ommission, 
void 


~ stabilization regulations is 


because it was never authorized or insti 
act and re gulations, 
constituted statutory Wage Sta- 
Board Under 403 (hb) 
DPA as amended, the employer con 
that the Stabilization Ad 


ministrator was with ultimate 


tuted, as required by the 
by a duly 
bilization Section 
of the 
tends Economic 

charged 
responsibility for wage stabilization and that 
he 


was required in formulating policies and 
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| believe labor organizations have 
the right to peaceful picketing to give 
public display of principles, goals, 
and intentions; at the same time, | 
believe that business organizations 
share the same right to give public 
display of their point of view. Ac- 
tual picketing of labor by business 
probably has never been done, but | 
have wondered why such a practice 
has not been followed—it is a right 
which | believe both sides should 
have.—Governor Dan Thornton of 
Colorado, in The Commercial and 
Financial Chronicle. 





regulations to obtain and consider the 
recommendations of the statutory tripartite 
board. The ECA’s provided 
for the institution of enforcement proceed- 


WSB. The 


the complaint 


regulations 


statutory 
that 


ings only by the 
employer's position is 
commission is jurisdictionally 
defective because, due to the 
of industry members on December 6, 1952, 
there was no statutory tripartite WSB in 
existence which could institute the enforce- 
ment proceeding. In addition the employer 
maintains that under Section 403 (a) of the 
act, as amended, the ECA by giving the 
comraissioner power to make final determi- 


before the 
resignation 


nations in enforcement cases made an im- 
proper delegation of authority which he 
alone had the power to administer. 


(4) To the extent that the enforcement 
regulations provide for a tax disallowance 
of the entire amount of wages paid during 
a period of violation, they are contrary to 
the act and, if against the em- 
ployer on such basis, they would deprive 
him of property and rights in violation of 
due of law. A reading together 
of the statutory provisions authorizing the 
imposition of wage controls, the employer 
maintains, shows a legislative intent to per- 
mit fhe payment of certain minimum wages 
and to allow only the fixing of maximum 
wages by the regulation. Only wage pay- 
ments beyond this maximum can be invalid 
and in violation of the regulations. 


enforced 


process 


(5) The stabilization regulations are in- 
valid as denying of due process in that they 
fail to provide for judicial review. In addi- 


572 


tion, such were not 
panied, as required by Section 709 of the 
DPA, by a statement that in the formula- 
there had consultation 


representatives, 


regulation: accom 


tion thereof been 


with industry including 
trade association representatives, and that 
consideration had been given to their recom- 
mendations, or that 
had rendered such consultation impractica 
to the 


special circumstances 


ble or interest of the na 


tional defense. 


contrary 


It was in the suit involving the Grand 
Central Aircraft Company that the United 
States denied an applica 
tion for injunction which re 


conducting an 


Supreme Court 
a stay of the 
strains the officials 
administrative hearing pending a determi- 
nation by the court of the issues involved 


Irom 


Among the contentions raised by the em- 
ployer in the Grand Central Aircraft Com 
pany case are the following 

(1) Title IV and Section 405 
Production Act are 


(b) of the 
Defense unconstitu 


tional because: 


(a) There is no provision for judicial re 


regulations or orders 


stabilization, and the 


of the 
pertaining to wage 
withdrawal of judicial review of administra- 


view Or any 


tive proceedings in which a penalty is im- 
posed denies due process of law. 


(b) The potential penalty of disallowance 
ot the 
relation to the damage 
of the 
and is discriminatory 


total wage paid bears no reasonable 
suffered, the extent 
other standard, 


violation, or any 


(c) Inasmuch as the tax disallowance 
would result in different monetary 
ties under the act solely on the basis of the 
tax bracket of the particular employer-tax 
payer, such a distinction cannot reasonably 
he justified, and the penalty provision denies 
equal protection of the law under the Fifth 


penal 


Amendment 


(d) Disallowance of the employer’s cost 
reimbursement under contracts entered into 
to the enactment of the statute would 


prior 
impair the obligation of 


unconstitutionally 
contracts. 


(e) The wage stabilization regulations 
and orders were so general and vague that 
it would be a denial of due process to im 


pose any penalty for their violation. 


(f) The placing of authority to approve 
applications for wage increases and the 
duty to prosecute alleged violations of regu- 
hands of a board including 
and of industry, 


lations in the 


representatives of labo 
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because of their natural adverse interests 


to parties affected, is a denial of due process 


(2) The 
Statute clearly imposes a penalty and when 


disallowance provision of the 
a penalty is imposed, the constitutional right 
trial must be recognized under the 
Seventh 


to a jury 


Sixth and Amendments 


pe ssible lat Ke 


part 


(3) The imposition of the 


penalty involved, or any substantial 


thereof, would constitute an excessive fine 
or cruel and unusual punishment in violation 


of the Eighth 


(4) The 


Imposition ot a 


Amendment. 


disallowance would result in the 
receipts tax on the 


Section 9 ot 


gZTOSS 
employer, and, under Article I, 


the Constitution, a tax on gross receipts 


is unconstitutional unless apportioned 


(5) Title IV of the Defense Production 


Act of 1950 gave unlimited powers to the 


President relative to the imposition of wage 


controls, exceptions thereto, and the penal 


ties for violation, without any real guides 


or standards to control him Congress 
thereby violated Sections 1 and 18 of Article 
I in delegating its legislative power to the 


President 
(6) The max! 


mum 


any, to 
with the 


power, i Impose 


controls rests States 


Tenth Amendment 


wage 
under the 
Orders 15 and 18 of the 
Administrator are 


(7) General 
Stabilization 
since they did not 
Section 709 of the 
that in the 
there had consultation 
representatives ot the Wage 
Procedural Regulation 1 of 


Economic 
contain, as re 
DPA, 


thereot 


invalid 
quired by any 
statement formulation 
with industry 


Stabilization 


he en 
Board. General 
the National Enforcement Commission does 
of consideration but it 
Section 709. 


statement 
with 


contain a 
does not comply 


(8) The Wage 
authority to 
there was no statutory 


Stabilizatron Committee 
prosecute violations 
Wage Stab 
resignation ol 


had no 
I 


CCAaAUSE 
ilization Board because of 
industry members on December 6, 1952, and 
Attorney has authority 


only the General 


to prosecute for violations 


(9) General Order 15 is invalid because 
it prescribes that the violation penalty shall 
be the total and not just the 


illegal excess. 


wage paid 


General Order 15 is also invalid in 


case because the violation 


(10) 
the present 
alleged to occur in 1951 and the order was 
not issued until April 3, 1952. The retro- 
active application of the penalty prescribed 


was 


Wages ... Hours 


by that order would be unconstitutional, 


and, furthermore, an agency has no power 


to act retroactively in the absence of a 


speciic grant Of such power 


Stabilization Regula 


General Wage 


is invalid because thi 


(11) 
tion | 
hibited all increases 
approval of the WSB, 
402 (bh) (4) of the 


President was authorized only 


it regulation pro 
without 
under Section 
Production Act 


to “stabi- 


wage prior 
wl ile 


Detense 


Wayes 
Included 
June 4, 


showing the 


below is a list of cases filed as 


1953, together with notations 


action of the respective courts 


Courts favor employers.—In Belcher 


Oil Company, In v. National Enforcement 
ASES 
1953, 


Commisston and Griffin, 23 Lapor ¢ 
{ 67,723 (DC Ga.), July 6, 


obtaining a 


decided 


the employer succeeded in 


Injunction against a commis 


National 


mission Che court's 


temporary 
sioner of the Enforcement Com 
order restrained the 


commissionel trom continuing to conduct 


hearings and from making any finding on a 
complaint by the NEC that 
had violated Section 405 (b) of 
of the DPA The court held, among 
that the NEC was not 


commissioner: 


the employer 
Pith IV 
other 
suable eo 


had 


members were indispensable 


things, 
nomine. The defendant 
urged that N E¢ 


parties and, it was not possible to get 


since 


service on them in Georgia, the action must 


fail without them This contention was 


denied 


The main ground upon which the court 


granting the injunction (no 
that the 


Act did not authorize the 


based its order 


precedent was cited) was Defense 


Production Presi 


dent to determine whether the wage ad 
made in violation of the act 
“but 


President to pre 


justments were 


or the regulations issued under it, 


confined the power ot the 


scribe the extent to which compensation 


contravention of the regulation 


disregarded by ne 


payments in 
should be 


departments and other governmental agen- 


executive 


cies in determining the costs of expenses 


of the employer for the purposes of any 


other law or regulation. Consequently, the 


authority by the President 


agency, the Kx 


delegation of this 
to the head of the 
Stabilization Administrator, did not 


momic 
contet 
upon that official powers that the President 

The National 
had no power or 
that a 


did not have Enforcement 


Commission authority to 


violation 
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determine administratively 





had occurred, or the extent of such viola- 
tion. 

“The Court therefore is presently of the 
opinion that the issuing of subpoenas, the 
holding of hearings, the receiving of evi- 
dence, and the making of findings by the 
National Enforcement Commission as to 
the fact of violations, or the extent thereof, 
are wholly illegal and without authority of 
law.” 

Another recent case in point is Jonco 
Aircraft Corporation v. Franklin, Regional 
Counsel, Wage Stabilization Board, Region 10, 
23 Lagpor Cases { 67,740 (DC Tex., 1953). A 
temporary restraining order preventing a 
threatened hearing by the defendant was is- 
sued May 18, 1953. The complaint chal- 
lenged the constitutionality of the Defense 
Production Act and a three-judge court 
heard the case. A permanent injunction was 
granted. The severity of the possible pen- 
alties to which the employer was subject 
is pointed out in the following 
from the opinion: 


“The defendants assert’ the 
shown under E, S, A, General Order No. 
15, to disallow a prior and unauthorized 
alleged payroll of plaintiff as of November 
24th, 1952, in the amount of $111,000.00, in 
addition to a total payroll of $575,000.00 for 
the period August 29, 1952 to February 2, 
1953. 


passages 


power, as 


“The defendants concede that the entire 
violative payroll can be disallowed, and it 
is hardly logical for them to also assert that 
the amount of disallowance would be less 
than $10,000.00, or, that they would only 
disallow such amounts for tax purposes, and 
would not such wage 
items of costs under plaintiff’s government 
contracts. They cannot assure us that other 
statutory and administrative penalties would 
not be involved at some time in the future, 
because they have no control over deci- 
sions of the National Enforcement Com- 


disallow payments as 


mission, 

“The facts set forth in the affidavit 
show that plaintiff will suffer irreparable 
damage. For an indefinite period plaintiff 
will be subjected to the possibility of a 
huge penalty in the form of a disallowance 
for tax purposes, and in computing costs 
under its government contracts. 


“In addition, the Reconstruction Finance 
Corporation, and the participating bank, 
will call its loan a revolving credit fund 
from which plaintiff is making its weekly 
payrolls, and the Air Force under its pro- 


574 


curement policy, to allow sub-contracts t 
be let only to financially sound companies, 
will direct that plaintiff receive no more 
sub-contracts for tooling and aircraft parts 
These are realities and require relief. 


“From the foregoing it seems to us that 
irreparable injury will be suffered by the 
plaintiff if restraint is not granted and made 


permanent.” 
The decision 
employer’s claim 
duction Act is 
opinion is not clear on this point. 


appears to agree with the 
that the Defense Pro 
unconstitutional, but the 


Homeworkers Held Entitled 
to Protection of FLSA 

4 Tennessee employer operated a 
shop which handled and processed 
advertising material for other 
panies. Most of the was done in the 
homes of the employees, 
principally of addressing labels and envel 
Investigators of the Wage and Hou 
Division learned that the minimum-wage, 
overtime and record-keeping provisions of 
the Fair Labor Standards Act were not 
followed \ federal district court 
was asked to further 
the law. 


letter 
direct 
mail com 
work 
and it consisted 


opes. 


be ing 


enjoin violations 


The employer contended that the workers 
were not employees, strictly speaking, but 
paid on a 


that 


were independent contractors 
piecework basis. He 
they were not preparing ma 
terials for interstate commerce. The FLSA, 
he said, did not apply to him or his workers 
In rounding out his defense, he also claimed 
“employees” 


they 


further pleaded 


engaged in 


that even if the workers were 


engaged in interstate commerce were 
exempt from the FLSA on the ground that 
they were employed by a retail or service 
establishment within the meaning of Section 


13 (a) (2) of the law 

The court held, 
{ 67,645 
were 


All these defenses failed 
in Durkin v. Shone, 23 Lapor CASES 
(DC Tenn., 1953), that the workers 
employees and not independent contractors, 
that direct advertising material is 
within the scope of the term 
the act’s definition of that term expressly 
“articles or subjects of 
of any character,” that the 
to be added to advertising 
stitutes production of goods within the meat 
ing of the act and that the letter shop did 
not come within the scope of the exemption 
13 (a) (2) for retail and service 
establishments. 


mail 
“goods” since 


commerce 
labels 


con 


includes 
typing of 
materials 


in Section 
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Labor Law in the Making 





and ENACTMENTS 








Two-State Compact Will Control 
Labor in Port of New York 
New 


a new 


York and New Jersey have enacted 
Port of New York Compact which 
results in stringent controls over waterfront 
activities in the two states 

The 


commission; 


compact 
the pier 
tendents, hiring agents and stevedores: 


provides for a waterfront 


licensing of superin 
and 
a longshoremen’s register. 
Che 
assessed upon employers of persons licensed 
the compact. The 
ceiling of 2 per cent on 
employers. New 


New Jersey, Ch. 202, both 


expenses of administration will be 


or registered under 


} 


assessment has a 


the gross payroll of the 
York, ( h. 882; 


effective June 30 


New Laws Affect 
Employee Benefits 


\ number of statutes are of interest 


to those 


new 
concerned with the planning and 
administration of health, welfare and othe 
benefit plans for employees. The following 
summary is digested from CCH PENstIon 
PLAN GuIDE § 10,000 


permitted to 
disability 
approval of 
May 8 


California.—Insurers are 


provide group life and group 
coverage prior to 


form Ch. 624, 


msurance 
policy approved 


1953 


Taxes mm choses in action, 
and other intangibles aré¢ 
repealed effective November 1, 1953 Secs 


1746, 1749 as amended by Ch. 240 


Connecticut. 


bonds, stoc ks 


Delaware.—The income tax law is amended 
to limit pension income exclusion to $2,000 
and to provide for withholding on wages 
nd pensions H. B. No. 584, effective 


? 


a 
January 1, 1953 


Labor Law in the Making 


ident 
cov- 


Florida. 
al d 
erage ol depende nts and single poli y cove! 
under 


Amendments to group ac 


sickness insurance statutes perm) 


employee Ss oft 
Sek 


corporations 
642.04 (2), Florida 
B. No. 23, 


age o! 
common control 
amended by H 


May 14, 1953 


statutes, as 
effective 

Hawaii. Irrevocable contributions to 
trustees or third persons pursuant to benefit 
basic hourly rate 


plan are excluded from 


public works 


B. No 


for overtime 
eK 


purposes on 
amended by H 


July 1, 1953 


359 as 951, 


ettective 


Maine.—Issuance of group accident and 
established by 
total 
600 
cent of employers do 
provide benefits Subpar. 3, 
C, Subsec. IT, Sec. 113, Ch. 56, re 
d and replaced by S. B. No 


August 8, 1953 


sickness insurance to fund 
group of employers permitted where 
number of persons covered exceeds 
even though 60 per 
similar 


288, effec 


amounts 
banks to 
Retirement 


Massachusetts.— Limitations on 
f contributions by 
tl Banks 


Association for 


participating 


ie Savings Employees 


future service, and limita 


tion on amount ot annuity or pension pro 


contributions 


h. 329, 


vided by bank 


Wec 58, Ch 


participating 
168, as 


May 1, 1953 


amende d by ( 


| 
approved 


Mik higan 


investments 


Michigan.— Bonds issued by the 
Authority are 


banks, trust 


Turnpike legal 
estment 


Act 


and in companies 


iciaries 176, eltective 


1953 


Montana.— M onta: 


pressly authorized to sell stock to employees 


a corporations are ex 


and to grant rights and options at the dis- 


cretion of the board of directors. The 
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terms of such agreements and the option 
prices may be fixed by the board of di- 
rectors and, in the absence of actual fraud, 
their determination of the adequacy of con- 
sideration is conclusive. Sec. 15-801, as 
amended by Ch. 46, effective July 1, 1953. 


Nebraska.— Authorizing building and loan 
associations to provide for pensions, retire- 
ment plans and other benefits for its officers 
and employees where approved by board of 
directors, majority of stockholders and the 
state department of banking. Legislative 
sill No. 318, approved May 25, 1953. 


New Jersey.—Requirements and proce 
dures for banks and banking institutions in 
plans are detailed. 


setting up retirement 


Ch. 124. 

North Carolina.—Industrial sick benefit 
insurance policies law provisions are amended 
so as to require that policies contain certain 
uniform clauses. Arts. 26, 27, Subch. VI, 
Ch, 58, as amended by H. B. No. 659, effec 
tive January 1, 1954. 


Oklahoma.—Any federally exempt pen- 
sion and profit-sharing plan, trust or con 
tract may against alienation or 
encumbrance of interests therein, and may 
provide that such interests shall not be 
subject to garnishment, attachment or other 
creditors’ claims. H. B. No, 886, approved 
June 6, 1953. 


provide 


tanks, trusts or insurance companies may 
legally invest in bonds issued by the Okla- 
homa Educational ‘Television Authority. 
H. B. No. 1033, effective May 18, 1953 


Washington.—Group life insurance issued 
to labor unions and to trustee groups can 
cover spouses and minor children. Trustee 
groups can be composed of combinations of 
employers and labor unions. Secs. 48.24.030, 
48.24.070, as amended by Ch. 197, effective 


June 20, 1953. 
to make con- 


funds, out of 


Authorizing corporations 
tributions from corporate 
surplus or reserve accounts, to certain gov- 
ernmental and eleemosynary organizations. 
Ch. 213, effective June 14, 1953. 


Ohio Complicates Law 

on Ladies’ Working Hours 
1953, 
ployed by financial institutions in Ohio will 


Effective October 2, females em- 
be permitted to work longer hours. Sub- 


ject to certain limitations, such institutions 
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may employ females over 18 years of age 
ten hours per day and six days a week, but 
not more than 48 hours in any one calendar 
week. Females below that age may be em- 
ployed nine hours in any one day but not 
more than six days or 48 hours in a calen- 
dar week. Meal periods of one-half hour 
remain the same. when 
reports are being prepared for any division 
of the state or federal government, the lim- 
itation on the number of hours worked in 
any one day does not apply to those actu- 
ally engaged in making out such reports. 


During periods 


Basic Ohio law on this subject is in Sec 
1008-2. It provides generally that no 
female shall be employed by anyone for 
more than 48 hours a week nor more than 
any 


tion 


nor six 
There are the 
agricultural work 


hours a day 
week 


eight days in 


calendar usual 


and sensible exceptions: 


one 


communications 
and 


ers; domestic servants: 


employees in times of emergency; 
executive, professional, supervisory or ad 
under certain con 


lawyers 


ministrative employees 
Nurses, teachers, 
social workers are 
empted from the hours-of-work limitation 


ditions and 


some of the others ex 
Criminal penalties are provided for viola 
tors of the statute 
This statute inevitably was found not to 


contain exceptions enough, however. It 
had The latest 
that mentioned in the first paragraph above 
But have other and 
following them 


Consider the following 


to be amended change is 


there been changes, 


can be a complex task 
information on the 
new change, for example: Sec. 3 of S. B 
232, L. 1951, as amended by S. B. 160, L 
1953. Under Sec. 6 of S. B. 160, L. 1953, 
its provisions will expire on September 1, 
1955. In the meantime, under Secs. 1 
is provided that during 
effective date of 
1955, its pro 
Sec 


and 
6 of such law it 
the period between the 
S. B. 160 and September 1, 
visions are and those of 
1008-2 (the basic statute), are suspended 
The effect of S. B. 160, L. 1953 
was to extend the provisions of S. B. 232, 
L. 1951, from September 1, 1953, to 


1955. 


operative 
general 


Sep 
tember l, 

Or, to put it another way: The provi- 
Sec. 1008-2 
and superseded successively by the 
sions of Sec. 3, S. B. 232, L. 1951, and Sec 
6, S. B. 160, L. 1953, until September 1, 
1953, and September 1, 1955, respectively 
latter date, S. B. 160, L. 1953, 
and Sec. 1008-2 


sions of have been suspended 


provi 


On such 


will expire will again 


become operative. 
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The growing prestige of the Laspor Law 
JOURNAL was boosted last month by the 
United States Senate (¢ 
and Public Welfare which quoted a 49-page 
from the JouRNAL in Part 4 of its 
vublished hearings on Taft-Hartley Act re 
treatise by Pro 


article 


The exhaustive 
fessor Paul F 
Department of 
“The Hawaiian 


Vistons 
Brissenden of the Economics 
Columbia University on 


(sreat Dock Strike” was 


‘ommittee on Labor 


SENATE COMMITTEE QUOTES 49 PAGES FROM LABOR LAW JOURNAL 


put into the record at the request of Carl 
1. Schiffers who testified before the commit 
tee as a representative ot the Chamber of 


Commerce of Honolulu 
The pictures below of part of pages 2219 
and 2220 of the 


the testimony at 


report show the point in 
which the article was 
introduced and the phot graphic reproduc 


tion process employe d 











Mr. ScHIFFERs. 

I would like also to read into my statement, for the benefit of the 
committee in getting the entire picture of some of the Hawaiian dock 
strikes, from the ee Law Journal of April 1953, volume 4, 
No. 4—— 

Senator Ives. You want to read that in, Mr. Schiffers, or would you 
like to have it incorporated ¢ 

Mr. Scutrrers. Just incorporated. 

Senator Ives. Without objection, that will be done at this point in 
your remarks. 

Mr. Scuirrers. It is entitled, “The Great Hawaiian Dock Strike,” 
and the article is by Paul F. Brissenden, professor of economics at 
Columbia University. This is one of the most complete articles on 
the Hawaiian dock strike, and has quite a bit of reference data con- 
nected with it. I believe it would be very helpful to the committee. 

(The article referred to follows :) 
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The Great Hawaiian Dock Strike 


By PAUL F. BRISSENDEN 





N THE YEAR 1949 government inter- 
vention in Hawaiian labor disputes 
reached a scale and variety which never 


NEAR CATASTROPHE WAS THE FRUIT 
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REDS ns A 


Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





Aid to Hiring 

The Employment Interview in Industry 
Newell C. Kephart. McGraw-Hill Book 
Company, Inc., 330 West 42nd Street, New 
York 36, New York. 1952. 277 pages. $4.50 


This is a valuable book particularly to the 
small employer, who is somewhat at a dis- 
advantage competitively with the larger em- 
ployer in retaining present, and seeking new 
personnel. The larger employer operates 
with a trained personnel department and re- 
ceives all the advantages of scientific knowl- 
edge in this field. This book can help in 
the establishment of procedures which will 
lead to better placement and better adjust- 
ment of employees, thereby reducing em- 
ployee turnover. The heart. of the book is 
made up of those chapters which deal with 
evaluating such things as past experience, 
mental ability, motor and mechanical ability, 
personality and _ physical characteristics. 
Each chapter is crammed with data which 
can be used advantageously. 


The First 40 Years 
The Workers’ Story, 1913-1953 Labor 
Yearbook No. II, United States Department 
of Labor. Superintendent of Documents, 
U. S. Government Printing Office, Wash- 
2 1953 


ington 25, D. C. 143 pages. 45¢. 


social 


the 


This is a very interesting story of 
changes in the field of labor during 
last 40 years. 

March 4, 
into law 
States 


The Workers’ Story begins on 
1913, when President Taft signed 
the statute establishing the United 
Department of Labor and giving the Secre- 
tary of Labor cabinet status. Prior to 1913, 


578 


since 1888, labor affairs were handled 


first by a Commissioner of Labor and then 


and 
by a Bureau of Labor in the Department of 
Commerce and Labor, and when President 
Taft accorded the accolade of cabinet status 
to the newly created Department of Labor, 
a transfer of the Bureau of Labor from the 
Department of Commerce was effected. The 
enabling statute states the purpose of the 
new department thus: “To foster, promote 
and develop the welfare of the wage earners 
of the United States and to improve their 
and to advance their 


working conditions 


opportunities for profitable employment.” 
Forty years have elapsed since that date 
according to the the 
of the book is celebration 
department’s age and maturity 


and, foreword, issu 


ance in of the 

During its aging, the living standards of 
the American worker have been bettered 
For one reason the worker has a greatei 
share in the country’s income. In 1929 the 
top five persons in the average 100 
getting one third of the total income of 
United States after deducting taxes By 
1946 they were getting less than one fifth 
There were 513 with incomes 
over $1 million in 1929 and only 149 in 1948 


were 
the 


persons 


The book says: “These are just different 
ways of saying that we have gradually suc 
ceeded in distributing the fruits of our eco 
nomic system in a more even manner than 
in earlier This evening-up 


whereby more people have more purchasing 


years process, 
power and are able to buy more goods and 
been due only in part to the 
has been due mostly to full 
only reduced 


has 
income tax. It 
employment, which 
the number of jobless but has also made it 
more 
due 


services 


has not 


possible for many families to enjoy 


than one pay check. It has also been 
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to the improvement of farm operations, the 
unionization of labor, and government pol- 
minimum wages and social 


icles such as 


insurance.” 

“The Workers’ Freedoms” are 
because: “Labor-union workers take an ac 
tive part in politics and government. Their 


guaranteed 


representatives serve on many boards and 
commissions, and advise many departments 
both and national 


part in political conven 


of government at local 
They take 
tions, and help to name candidates for pub 
l They work for the passage of laws 
explain 


levels 


ic office 
they favor, and employ agents to 
their interests to members of Congress and 


State 


“Workers 


Increasingly 


legislatures 


and their unions have played 


I important part in presery 
ing and extending civil rights, especially in 
application to changing industrial con 
at different times they 
working for such 


secret ballot, 


thei 
ditions. For example, 


have taken the lead in 


hings as votes for women, the 


free textbooks in public schools, the regula 


tion of expenditures by political parties, and 


1 


the right of asylum for political refugees 


“They have also gone far beyond their 


wn limited and special interests, and have 
promoted the of laws to improve 


| passage 
vigorously as 


their 


the general welfare, just as 


t} } 


iey have supported laws to protect 


unions. 
‘For example, they are in the torefront 
f efforts 


better housing, the 


to get laws passed providing tor 
natural 
and higher levels 


truly 


conservation of! 
resources, Soc ial insurance, 


1 production They have 


Nation-wide in thei 


become 


interests and activities.” 


The Workers’ Story is not so much a story 
1 how it 


and now 


department’s functions 
telling of the 


ot the 
matured as it is the simple 


which took place in the social 


how the 
a period in which 


hanges 


thinking and 


worker benefited by 


a lot of Ss 


them during 


matured 


Statements 


Financial Statement Analysis. John N 
Myer. Prentice Hall, Inc., 70 Fifth Avenue, 
New York 11, New York. Second edition, 
1952. 272 pages. 

The object of this book is to provide an 
exposition of sound principles for a tech- 
nique of analysis and interpretation of the 
financial statements of business enterprises. 

While this book was originally issued in 


1939, the second edition was printed in 


Books .. . Articles 


1952. The author, John N. Myer, is as- 
sistant professor of accountancy, School of 
Business and Civic Administration, City 
College of New York, and Co-ordinator of 
the Accounting Program, Management In- 
stitute Division of General Education, New 
York University 


For Work Not Done 


Financing Unemployment Compensation. The 
Tax Foundation, Inc., 30 Rockefeller Plaza, 
New York 20, New York. 1953. 40 pages. 


In some recent discussions regarding the 
proposed union demands for a guaranteed 
annual wage, the proposition was advanced 
that such payment might be used to supple- 
ment unemployment compensation payments. 
Since unemployment compensation payments 
are paid upon the happening of an event, 
which is unemployment, some doubt as to 
the feasibility of tying an employer payment, 
during unemployment, to the 
overnmentally financed The 
governmental program has, ever since its 
establishment, been the target of criticism 
both as to its theory and its operation. This 
new study by the Tax Foundation is there- 
fore timely. Throughout the study, em- 
phasis is placed upon strengthening the 
need of such programs in accordance with 
insurance principles, and maintaining alert- 
ness to the weakening of the program in 
xpediency 


periods of 
program arise 


one state tor pr litical « 


any 





ARTICLES 





Unprotected 


ak ol prot 


Union Activity . . . The 


| 


hielding cl cted concerted ac 


tivity” certain union shenanigans 


trom npl mterte nce reprisal 


Certain ot! acts are clearly not so pro 
tected But in between there is a twi 
light Should NLRB 
ot what 1s protected 
accepted by the courts In Local Union 
Vo. 1229, International Brotherhood of Ele 
Vi RR. 22 LABOR ( ASI 
186 (1952), the Dis 
Columbia court of appeals under 
NLRB when it may or 
conduct to be 
unprotected activity under the National La 
bor Relations Act An excellent 


ot the plicati s of the ce 


determination 


Zod 


and what is not be 


rica lH orke ' 


¥ 67,225. 202 I 


(2d) 
trict of 
took to tell the 


not find 


may 
certain employee 


discussion 
bac k 
ground of the law on the allied 
und in this article Gre 
Activity and the NLR _ 


May, 1953 


Sion, the 
point and 
matters may be f 
gory, “‘l nprotected 
Virginia Lew Revit v, 
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Are There Too Many Old Folks at 
Home? ... The United States is rapidly 
becoming a nation of older people. A 
declining birth rate and reduced immigra 
tion quotas has contributed, but the big 
reason is the phenomenal gain made in 
recent years by the medical profession in 
lengthening our lifespan. One of the many 
important results this development is 
the aging of a large part of our labor force 
which, together with the practice of shelv- 
ing workers at age 65, is idling many able- 
bodied Americans. The author of this 
article has studied the question and has 
reached some interesting conclusions.— 
Fox, “The Aging and Their Employment,” 
State Government, June, 1953. 


of 


A collective 
no- 


A Promise Not to Strike... 
bargaining contract which contains a 
strike clause ought to settle the question 
of work stoppages during the life of the 
agreement, but it does not always do so 
How does the NLRB look upon strikes in 
the teeth of such provisions? This article 
gives an answer.—Blinn, “NLRB Policy on 
Strikers’ Breach of Collective-Bargaining 
Agreements,” Oregon Law Review, June, 
1953. 


Labor’s Place in the Sun Florida 
is not all sand, surf, sun and orange blos- 
soms. Its growing industry and increasing 
population have made its labor relations 
problems multiply. This paper traces the 
development of the state’s labor law from 
its first statute on the subject, an 1895 law 


CALLING 


Nearly 17 million union workmen, in- 
cluding about 800,000 in Canada, belong 
to the 215 national or international unions 
listed in the 1953 directory of labor 
unions recently released by the Bureau 
of Labor Statistics of the United States 
Department of Labor. More than 75,000 
locals are affiliated with the listed unions. 


Thirty-nine unions reported member- 


ship in excess of 100,000. AFL affiliates 
totalled 109, CIO 33 and 73 unions were 
unaffiliated. Over half of the reporting 
organizations reported few or no women 
members. Of approximately three mil- 
lion women 80 per cent belonged to 45 
unions. 

The directory is a valuable guide and 
reference work. Each union is listed 





fine or 


day 


making blacklisting punishable by 
imprisonment, to the present 
The treatment of the development of the 


down 


law on picketing is especially enlightening 


Another interesting phase of the article 
occurs in the evaluation of the extent to 
which labor has gotten what it wants from 
the legislature and courts of the Sunshine 
State. “It is the author 
“from a survey of legislation proposed by 
organized labor in Florida that Florida law 
does not embody the principal labor goals. 
Florida labor has emphasized a legislative 
(1) repeal of the anti- 


obvious,” Says, 


program including: 
closed-shop amendment, (2)* creation of a 
cabinet 


> 


level, (3) 
injunction 
modified 


Department of Labor at 
a definition as to when a labor 
will or will not be granted (a 
Norris-LaGuardia Anti-Injunction Act), (4) 
a state administrative to actually 
enforce the statutorily defined unfair labor 
(a modified Wagner Act, as 
Labor has realized these objec- 
tives in other more fully than i 
Florida. The state’s union activities 
diverse, and whether urban, rural, industrial 
or resort—they range from the citrus work- 
ers, phosphate miners, cattlemen and lum- 
bermen to clerks, bartenders and musicians 
—include all the vast range of human en- 
deavor represented by American unionism. 
Florida’s increasing industrialization will 
soon demonstrate the inadequacies of the 
present Florida labor law.’—Gramling, 
“Development of Florida Labor Law,” 
Miami Law Quarterly, February, 1953. 


agency 


practices 

amended). 
states 
are 


THE ROLL 


with its full name and address, telephone 
number, affiliation, membership and the 
names of its principal officers. Data on 
nationals and internationals includes: the 
number of locals, frequency of conven- 
tions, publications and their editors, direc- 
tors of research and education departments 
A finding index lists each union by its 
full official title. -A brief discussion of 
trade union structure and membership 
appears in the introduction.—The Direc- 
tory of Labor Unions in the United States, 
1953 (BLS Bulletin No. 1127). Super- 
intendent of Documents, United States 
Government Printing Office, Washington 
25; D.C: 35 cents. 
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Rank and File 





News of Work 
and Working People 








Meetings of Labor Men 


First North American Conference on 
Apprenticeship. — “Better workers, better 
industries, better nations,” is the theme of 
the conference to be held in San Diego, 
California August 2-9, 1953 More than 
2,500 delegates from the United States, 
Canada and Mexico, representing both labor 
and management, will take part. The pur 
pose of the gathering is to make apprentice 
training more attractive. Archie J. Mooney, 
chief of the California Division of Appren- 
ticeship Standards, is honorary chairman of 
Speakers will include Secretary 
Durkin 


the event. 
of Labor Martin P 


Forty-first National Safety Congress and 
Exposition.—Included in the proceedings ot 
the convention will be sessions on industrial 
safety, traffic safety, commercial vehicle and 
transit safety, farm safety, school safety and 
home safety. Further information may be 
obtained from R. L. Forney, general sec 
National Safety Council, 425 North 
Avenue, Chicago 11, Illinois. Time 
October 19-23, Chicago 


retary, 
Michigan 


and place : 


Which Is the Justice, 
Which Is the Thief? 


Honest" thieves are responsible for 
much of the stealing done by employ- 
ees, and management error is partly 
to blame. 

Embezzlement by bank employees is such 
that newspapers devote 
details including the 
method by 
spent, 


a dramatic crime 
much space to the 
amount of money involved, the 
which it was stolen, the way it 
the amount unspent and the 
years over which the 
That these well-publicized instances of em- 
ployee theft represent only a tiny fraction 
of the total money and stolen by 
workers is not so generally known 
this stealing is petty and 


wags 
number of 


pilfering occurred 


LO rds 
Since 
much of either 


Rank and File 


ignored, and because much of 
way to 


condoned or 
discovered, there is no 
The cost to employers 
thousands of 


it 1s never 
estimate its extent 
may run into hundreds of 


dollars annually. 
Much if not most of the thievery is the 


Lax regulations con- 
blamed, 


fault of management. 
cerning company property 
along with failure to indoctrinate employees 
in the simple arithmetical truth that a nickel 
a nickel there in group 
major item in the 
A worker who pockets his 
employer’s money is a thief and knows it; 
who takes an 
writing pad would be 
much a 


can be 


here and a sizeable 
can add up to a 


at ine business 


cost oft 


but one occasional stamp, 


shocked 
thiet 


envelope or 
to learn that he or she is as 
as though the value of these items had been 
pilfered from the petty cash To the em 
ployer who loses, say, $10,000 a year be 
stealing, it makes littl 
one employee took the 


cause of such 
difference whether 
sum all at once in cash, or all the employees 
took it a little at a time over the entire year 


pett y 


Another problem involves “borrowers.” A 
character is unimpeachable 
typewriter to fill a 

Then he “forgets” 


W hose 
tool or a 


worker 
borrows a 
temporary need at home 
to bring it back. Such people never con 
sider themselves dishonest, but the absence 
of a motive or intent to steal does not reduce 
Many companies do 
not seem to realize that such losses 
every em 


the employer’s loss 
are due 
to inefficient management. If 
ployee knows that borrowing company prop 
is torbidden, only the forgetful or the 
rule It is 


erty 
dishonest will violate such a 
ordinarily not difficult to separate the guilty 
such cases, and the 


from the innocent in 


thieves can be dealt with as such 

this brief discussion is sufficient to 
two kinds of 
and the 


Even 
disclose the fact that there are 
thieves—the “honest” 
Dealing with the problems of 


employee 
“dishonest.” 
each takes special tactics, but alert manage 
ment will inhibit the inroads into profits by 
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both. Employer error is a contributing 


factor in nearly every case on record. 

The “dishonest” thief.— Many years ago a 
young foundry worker in a Midwest stove 
factory lost an arm in an accident on the 
job. There was no workmen’s compensa- 
tion in the state at the time. The company 
kept the man on the payroll and when he 
was able to return to work he was assigned 
to do occasional clerical work and light 
labor. On a virtual retainer basis, he was 
permitted to come and go almost at will, 
the only requirement being that he report 
to the plant each day. He remained in this 
comfortable status for about 20 years, From 
time to time, supervisors noticed that he 
took a stove part out of the factory. This 
caused no concern, since it was assumed he 
was repairing his kitchen range. 

One day a factory official noticed that the 
employee had not reported to 
several days. This was unusual, and the 
official thought the man might be ill and 
in need of assistance. He went to the 
worker’s home, knocked on the and 
received no answer. Fearing that the man 
might be dying or dead, he entered the 
house by a window. 


door 


Inside the home, the official got quite a 
shock, armed employee was in bed, 
surrounded by 


The one 
empty liquor bottles, in a 
drunken stupor. Looking about the house, 
the official saw a room full of 
Some of the stoves were com 


stoves and 
stove parts. 
pletely assembled, others in various stages 
of assembly. 

The employee was discharged, of 
but evidently wishing to play its benevolent 
role to the hilt, the company did not prose 
cute him; the value of the stoves and parts 
in the home was estimated at about $1,000. 
Because of the worker’s affection for strong 
drink, the company recovered that much 
material, but there was no way of ascertain 
ing how much had been lost in the 20-year 
period prior to the chance discovery. 


On July 8, 1953, an 
down an opinion in a case involving a line- 
man employed by the telephone company 
in a large eastern city. The man had an 
outstanding war record. He was a path- 
finder with an airborne division in Europe; 
as a paratrooper he had jumped in the 
Normandy invasion and at Arnheim; he was 
captured as an infantryman at Bastogne 
where he had been severely wounded. After 


course, 


arbitrator handed 


four months as a prisoner, he was rescued 
by men who had to carry him because his 
weight had been reduced to about 75 pounds. 
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As a bookkeeper Brisbee was deft, 
But exceedingly defter at theft. 

He was found out too late; 

When they gave him the gate, 

It was practically all they had left. 
—From an advertisement of the Fi- 
delity and Deposit Company, Balti- 
more, Maryland. 





For 6% years the man’s record with the 
telephone company had been spotless. One 
day early this year, a fellow employee r¢ 
that an electri 


was made witl 


ported to his 
drill was missing. A 
out Later the drill was found in a 
truck, apparently concealed. It was left 
there, and Late in the 
afternoon, the employee was seen walking 
away from the truck luncl] 
box. The lunch 
in the employee's 
was in it. 


When 


supervisor 
search 
success 


a watch was set 


i 
concealed 


The drill 


carrying his 


box was found 


washroom. 


pressed tor an explanation, the 
worker admitted that he had intended to 
the drill home to his father-in-law, 
that he would not have returned it 
told that he had done “an unfor 
thing” 1 


take 
and 
He was 
was discharged 


giveable and 


ine contention of the union in the arbi 
tration proceedings was that the man had 
an “aberration” resulting from his war serv 
ice, that the company, knowing this, should 
make an allowance for him, that his good 
work record had built up a “responsibility” 
toward him and that the tool was not stolen 

there had been only an attempted theft 


of it which was aborted by “entrapment.” 

Each of these arguments was rejected by 
There were many employees 
none of 


the arbitrator. 
with excellent 
them had any 
pany property; 
had accumulatei in his 

service with the Company 
destroyed by his own unabetted conduct”; 
and the fact that he was caught in the act 
made the incident no theft. The 
charge that he was entrapped was said to 
discharged for 


records, and 
to take valuable com 


Wal 
right 
“whatever career interest he 
years of 

[was] 


less a 
be “baseless.” He “was 
reason.” 

this may be termed a 
theft, the company 
necessary to distinguish “this 
incidents where employees may take home 
The case 


proper 
Although 
“dishonest” 


case oO! 
found it 
case trom 
a few screws or a roll of tape.” 
“involved the illegal taking of a 
tool, conduct that the Company had never 


valuable 
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condoned, and for which no excuse ot 


justification had been offered.” 


The “honest” thief—No employer would 
admit that he condones theft of company 
property, but the fact is that many of them 
do whether they realize it or not. Manu 
facturing plants which process metal stock 
are particularly vulnerable to “honest” thieves 
Such plants commonly have a metal scrap 
heap onto which spoiled pieces are thrown 
with the waste metal that 
Periodically, the pile 1s 
an employee needs a 


along normally 
accumulates 
to a junk dealer. If 
bit of metal for some private use, there is 


sold 


ordinarily no objection to his taking it, since 
But this 


been 


its value would be inconsequential 
privilege can be and frequently has 
abused. Suppose a case in which a machine 
operator was processing brass castings weigh 
ing over 100 pounds each. Occasionally, le 
threw it 


began to 


spoiled one and onto the serap 
heap. When he 


normally number, the 
vestigated and learned that he was retrieving 


spoil an ab 
large company in 


them from the scrap heap and selling them 
Who could 


castings 


to a junk dealer at a good price 
that he spoiling the 
The company had condoned 
permitting some ot 


prove was 
deliberately ? 
what he was doing by 
the scrap to be taken, and had not drawn 
the line on how valuable a piece had to be 
became tabu 


before taking it 


Consider another case in which an em 
ployee saw a truck canopy lying in the yard 
of the factory where he worked. He owned 
a truck. “I can 
fellow worker A supervisor, 
said: “Why don’t you take it?” With the 
aid of another man the worker loaded the 
into his truck. This happened on 

On the following Wednesday, the 


installed on his 


said to a 
looking on, 


use that,” he 


canopy 

Saturday 
worker had the canopy 
truck. He drove it to work and asked som« 


At this 


of the employees how they liked it 


point, the supervisor reported him as a thief 


and he was discharged. His union took the 


case to the grievance committee, and it was 


finally submitted to arbitration 
that the discharge 


with the 


The arbitrator ruled 


accordance contract, 


was not in 
and the man 
said that the 
properly and foolishly” but that his behavior 
was 


was ordered reinstated It was 


employee had acted “im 


“more foolish than malicious.” He 


thiet The 


he 


Was 
not a 
fault than 


supervisor Was more at 


An opinion dated June 18, 1953. reveals 
interesting situation along similar lines 


who later 


an 
The arbitrator was the 
upheld the discharge of the telephone com 


Same one 


Rank and File 


Harris & Ewing 


Guy Farmer was named chairman of 
the National Labor Relations Board 
on July 13. He will complete the 
five-year term of former chairman 
Paul M. Herzog, who recently re- 
signed. The term expires August 
27, 1955. Mr. Farmer is a member 
of the bar in West Virginia and the 
District of Columbia. He was an 
attorney with the NLRB in 1938-1939, 
and its associate general counsel 
1943-1945. He is 41 years old. 





lineman in the case mentioned earlie1 


pany 


lhe employee involved was a_ building 


maintenance worker for the same telephone 


company m the same city At noon one 
Friday he took several used metal fixtures 


locker on the 


carried 


trom the company supply 
which he was assigned. He 


junk dealer and sold them 


iob to 


them to a nearby 


for $1.25, which he pocketed. By chance. 


a company investigator who was watching 
was being 


differ 
fixtures 


the building on which the work 


in connection with an entirely 
matter, saw the man take the 
and tollowed hira to the junkyard The 
iInan was questioned by company 
tatives and readily admitted 
lone The 
theft and fire 


When asked why he 


first allegedly 


represen 


} 


what he iad 


called it a Caste ol! 


had taken the 
said that 


mate 
rial and sold it, 
to pay a debt and then 


lacked 


I needed the 


} , 
ncn 
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Whitley P. McCoy is the new Director 
of the Federal Mediation and Con- 
ciliation Service. A long-time pro- 


fessor of law at the University of 
Alabama, Mr. McCoy also has wide 
experience as a mediator, conciliator 


and arbitrator, and he has been a 
trial examiner for the NLRB. He has 
been particularly active as an arbi- 
trator, being associated with the 
American Arbitration Association and 
the National Academy of Arbitra- 
tors. Mr. McCoy was born in Wash- 
ington, D. C., and now makes his 
home in Tuscaloosa, Alabama. 





money. Curiously, in the light of these ex 
planations, at the time he was apprehended 
he had in his pocket his uncashed pay check 
for $110.16. The company permitted em- 
ployees to cash these checks without charge 
at any time during the day. When asked 
why he had not cashed his check to get 
lunch money, the employee said that he had 


been “too busy” that morning to do so. 


The union protested the member’s dis- 
charge, and the dispute which followed was 
submitted to arbitration. The union main 
tained that the man’s foreman had told him 
a few days before the taking “to get rid of 
the junk in the locker,” and that, although 
there were instructions to the supervisors 
as to how junk material should be disposed 
of, these instructions were not communicated 
to the rank and file. 
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It was also contended 


that the telephone company employees had 
for many years followed a practice of col- 
lecting and selling odd pieces of accumulated 
junk for coffee Christmas parties 
and the like. Finally, it was said that the 
discharged employee was being made a “fall 


money, 


guy” for his supervisor who had failed to 
follow company instructions on junk dis- 
posal, and for the investigator who had lost 
his more important quarry while pursuing 
the worker to the junkyard. 

The company denied that the 
were junk or that the supervisor had told 
said that 
reuse had 


fixtures 


the man to dispose of them. It 
company property intended for 
been stolen. The unique relationship of the 
telephone company employees to the com- 
munity was stressed. The company said 
it had to be extremely careful of the stand- 
ards of morality and decency of a telephone 
man, and that there could not be different 
moral requirements for the installer, repair- 
man and maintenance groups 

A number of supervisory employees testi 
fied that they had come up through the 
ranks and had never heard of the practice 
of selling junk for coffee money or parties 
It was emphasized that the company took 
dismissals very seriously, and that an em- 
ployee was fired only for 
weighing of his 
been in trouble 


a serious offense 
and after careful record. 
The employee had previously 

allegediy claiming three 
which he did not work—and had once 
discharge by his 


hours of over- 


time 

been recommended fot 

supervisor 

testimony trom a 
each side His 
28 pages and 


Che arbitrator heard 


parade of witnesses for 
opinion in the case runs to 
is well reasoned and well written. It 
held that the employee 


for proper reason.” 


“was not discharged 


In reaching this conclusion, the arbitrator 
pointed out that some of the evidence indi 
cated that, despite the existence of company 
instructions to the contrary, at times junk 
material of little or no value was discarded 
in ash cans. He reasoned: “If, then, 

[the employee] removed junk upon instru 

tions from his supervisor to clean up the 
locker, and instead of depositing it in the 
ash can, sold it, can he be said to have com- 
mitted a theft? The 
must be 

examination 


accusation is a serious 


one and given very careful and 
painstaking 
conclusion can be reached 
the telephone company is 


blot on one’s record, but to be terminated 


before any suc h 
Discharge from 


a serious enough 


on grounds of theft is even more ominous. 
There must be a very high degree of proof 
doubt as to the 


leaving no reasonable 
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claimed conduct The Arbitrator 

with the Union’s admission that what 
{the employee] did was not commendable 
He was very foolish. His explanations that 
he needed the money for lunch or as alleged 
by the Investigator, that he said he did it 
to pay a debt, at a time when he easily 
could have cashed his substantial pay check 
on Company time and in the building in 


agrees 


which he was working, reflects the squirm 
individual caught in a web of 
But it was not thievery 


ing of an 
stupid conduct 


“There was no fraudulent taking of the 
Company’s property without consent. He 
had instructed to get rid of junk 
from the locker. He did not intend to 
deprive the owner of the value of the junk 
since the Company through its supervision had 


been 


told him that it divested itself of its posses 
sion, albeit to throw it in the ash can. For 
good reason, the Company frowns upon the 
sale of this junk by employees rather than 
having it carted away as trash. This prac 
tice could be incentive to engage in subter 
fuge for illegal conduct. The Arbitrator is 
highly conscious of the need of the Company 
to maintain its trusted position in the com 
the necessity of maintaining 
high standards of integrity and morality 
among its employees. But under the cir- 
cumstances of this case, the Arbitrator can- 
not find that there was a theft. To insure 
itself against future conduct of this kind, 
the Company should notify its employees 
that the removal of and sale of ash can 
materials will be a dischargeable offense.’ 


munity, and 


In nearly all of the above cases, simple 
preventive measures by the employer would 
have forestalled the taking of the property 
It might be argued that the company was 
a party to each taking because of its action 
or inaction. 

Employers can combat employee theft by 
taking three simple measures: 


(1) Formulate a policy for property secur 
ity tailored to fit the needs of the enterprise 
The most important feature of such a policy 
should be that it forbids re 
moval of company property from the premises 
without authorization. It must be remem- 
bered that the policy is directed primarily 


categorically 


at honest persons and it should apply to 


supervisory personnel as well as the rank 
and file. 

2) Get the policy into writing and com 
municate it to every employee from top to 
Newly hired personnel should be 
routine 


bottom 
told of the policy as a part of the 


of indoctrination. 


Rank and File 


(3) Fix responsibility for carrying out the 
Without a program for putting the 
into effect, it is worthless 

Having to take back an 
ployee is not the only possible unpleasant- 
like the one 
griey 


policy 
policy 


unwanted em 


ness to the employer in a case 
For one thing, the 
procedures are 


last mentioned 
ance and arbitration 
and expensive, and in this instance the dis- 
property worth only $1.25 

accusation of theft is 
reprehensible, it is an 


long 
pute involved 
For another, a false 
morally 
tort 


not only 
actionable 

When company 
employer might do well to ponder the fol- 
lowing lines from Shakespeare’s King Lear: 


property is missing, an 


this world 
thine 
upon yon 
change places; 
justice, 


goes 


how 
with 


‘A man 
with no 


may see 
Look 


rails 


eyes ears see 


yond J simple 
Hark, in 
handy-dandy, 


thief?” 


how justice 


thiet thine ear 
and, which is. the 


which is the 


Tips on Taxes on Tips 


Federal judge recites interesting history 
of gratuities ‘‘to insure promptness."’ 


Tips received by waiters, waitresses, bar- 
bers, cab drivers and others are wages and 
constitute taxable income from the point of 
view of the Internal Revenue Bureau. That 
is settled law. In agreeing with the point, 
Yankwich interesting 
things about the practice of 
Roberts v. Commissioner of Internal Revenue, 
176 F. (2d) 221 (CA-9, 1949) 

“We need not go historical con- 
sideration of the origin of tipping. Refer 
may be found, in one 
back 

beginning of the 
that, whether con- 
giver 


Judge said some 


tipping in 


nto a 


ences to the practice 
another, dating more than a 


From the very 


form or 
century 
was evident 
standpoint of the 


practice, it 
sidered from the 
or the recipient, it lacked the essential ele- 
ment of a gift,—namely, the free bestowing 
»f a gratuity without consideration. Despite 
voluntariness, there is an element 
been 


apparent 
ot compulsion in tipping 
evident to observers in times past when tp 


This has 


ping was not so prevalent as it is now 
Joseph ; 4 Shipley, in his 


Word 1945, 


the origin of the word 


Dictionary of 
gives this account of 


‘The 


with origins more ot 


Origins, 
word has 
several meanings less 
obscure; connected with tap and with top 
In the sense of a sum of money given for 
good service, other languages are more spe- 
cific, e. g., Fr. pourbowre, for drink It is 
suggested that our word is formed from the 
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practice, in early 18th c. London coffee- 
houses, of having a box in which persons 
in a hurry would drop a small coin, to gain 
immediate attention, The box was labeled 
To Insure Promptness; then just with the 
initials T. I. P. ; 

“Sir Walter Scott noted in his Journal, 
under date of April 9, 1828: ‘I like to pay 
postilions and waiters rather more liberally 
than perhaps is right. I hate grumbling 
and sour faces, and the whole saving will 
not exceed a guinea or two for being cursed 
and damned from Dan to Beersheba’. 

“The petitioner presses the argument that 
tips are unrelated to the services rendered 
Indeed, it is argued that they are merely 
an expression of exhibitionism or ‘show- 
offishness’ on the part of the giver—a propi- 


tiation for his vanity. This assumption 
overiooks the true nature of the 
the meaning which the word ‘tipping’ has 
Actually, a tip is connected di 
He 
own 
the 


usage or 


acquired. 
rectly with the service and its quality 
not his 
but gratification with 
service by compensating the servant over 
and above the regular remuneration for the 
service. that, in many instances, 
the tip has come to be so commonly ac 


who tips thereby expresses 


self-conceit, his 


Concede 


incidence of a certain type of 


who fails to 


an 
service that 
incur the haughty stare of the servant when 


cepted 
he give it may 


he leaves, or expect even a haughtier stare 
servant if he again,—'the 


appears 
of which 


that, 


of the 
grumbling and 
Walter Scott spoke 


sour faces’ Sit 


Grant also with 





TWO NEW ASSISTANT 


SECRETARIES OF 





Spencer Miller, Jr., of New Jersey 
has been chosen for the post of 
Assistant Secretary of Labor for in- 
ternational labor affairs. A lawyer 
by training, Mr. Miller has spent 
many years as an instructor of gov- 
ernment, industrial relations and 
labor subjects in several universities. 
He has been associated with the In- 
ternational Labor Office in several 
capacities, and has studied labor 
problems throughout the world. 
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Harrison C. Hobart is a new ap- 
pointee to the post of Assistant Secre- 
tary of Labor. During most of his 
life (he is 65) Mr. Hobart has been 
associated with railroads. Since 
1915, he has held office in the 
Brotherhood of Locomotive Engi- 
neers. He began his railroad career 
as a fireman in 1905. During the 
war, he was labor coordinator for the 
State of Minnesota. 
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More than 100,000—or one out of 
every sixty persons who works for 
a living in New York State has some- 
thing directly to do with the mak- 
ing or flying of airplanes.—New 
York Industrial Commissioner Edward 
Corsi. 





certain individuals, the manner and amount 
of their tipping may involve an element ot 
gratification of vanity, nonetheless, the giv 
ing of a tip is tied to the service, without 
which the occasion would not have arisen 
And courts, when asked to determine the 
nature of tips, have interpreted them, in the 
main, as ‘additional 
The dictionaries give this, among the defini 
tions of the word. We find [in a 
prior case]: ‘Webster’s International Di 
makes the tip to be a gift, a fee; 
defines a fee as a compensation for 
The Standard Dictionary 
Says a tip 18S money given, as toa 
to secure better or prompt 
It would that a tip may 
a pure gift out of benevolence or friendship, 
to a compensation for a measured 
by its supposed value but not fixed by an 
agreement. Most often the term is applied to 
what is paid a servant in addition to the regu 
lar compensation for his service, to 
better service or in recognition of it.’ 


being compensation’ 


tionary 
and 
service rendered 
servant, 
more service 


seem range trom 


service 


secure 
(Em 
phasis added.) 


“So it is quite plain that the contention 


merely 


here made that tips, in general, are 


of the donor’s exhibitionism and 
are given merely 
instinct of the 
unalterable fact that, so far as the recipient 
tips as an 


the result 
to satisfy the egotistical 


giver, cannot overcome the 


is concerned . . he received 


incident to the service which he rendered 


to his patrons.’ 


Vicious Circle 


Payment of a city wage tax by an em- 
ployer can start a tail-chasing game of 
who owes what. 


At some time or other everyone has seen 
which 


magazine 


cover portrays a perso! 
examining the cover. The 
eye instinctively to try to find the 
tiniest of the apparently infinite number of 
until frus 


—frustrated 


a magazine 
Same 


seems 


such a 
indistinct 


reproductions of cove! 
trated by an blur 


of the feeling that there are an end 


because 


Rank and File 


less number of still smaller pictures if only 
the eye were capable of seeing them. 

following problem and see 
In one of the many 


Consider the 
if there is not a parallel 
American cities which have municipal in- 
come taxes, a skilled worker have the 
alternative of accepting employment within 


may 


the city limits and paying the tax, or work- 


ing in an outlying plant and avoiding it 


The in-town employer is thus disadvantaged 
in competing for the services of such a 
To offset this handicap (assuming 


two 


worker 

all other 
companies to be 
ployer offers to pay the employee's city tax 


working conditions at the 


equal), the in-town em 


This payment by the company, however, ts 


also taxable income to the employee, so the 
employer must pay the tax on the tax. But 
income to the 


the tax on the tax is also 


employee; a tax must be paid on the tax 


on the tax; it must be paid on the tax on 


the tax on the tax; and so on into infinity 


Municipal 


from city to city, 


income tax ordinances vary 


and it is not possible t 
say that all emplovers in the above situation 


need tea! such a result The problem 1s 


there tor many, however, and it is not the 


frivolous matter that this piece seems ce 


termined to make of it 


Suppose, for example, that an employer 
into a col 
their 
agrees to pay all 


He is trapped in 


of several hundred men enters 


lective bargaining agreement with 
He unqualified] 
city Result 


the pyramid-without-apex tangle, 


union 
wage taxes 
and it can 
him a fortune in unanticipated tax lia 


The solution is simple; the employer 


cost 
bility 
should limit his covenant specifically so that 
primary tax 


he will be lable only for the 


withheld in accordance with the particular 


city ordinance involved 

For the employee involved, there are also 
It the employer 
the tax pay- 
and it 


problems raised qualifies 


his liability as indicated above, 
still income to the 
taxable by the city, by the 


and by 


ment is worker 
is still 


where there are 


State 


State income taxes, 


the federal government. To well-paid em 


ploye es and to those who have other sources 
of income, this apparent boon can have the 
effect of pushing them into a higher income 
Possible 


taxes all around 


bracket result: The increase in 


may far exceed the initial 


advantage 


Che basic question involved has already 


arisen and has been answered by federal 


tax authorities, but their solution will not 


necessarily be followed by municipalities 


In a lease, the lessee agreed to pay a sum 


there 
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certain tor rent pli S any income tax 





on. The tax was income to the lessor and 
was itself taxable. The lessee was faced 
with the problem of the never-ending pyra- 
mid. It was ruled that such pyramiding 
would be cut off at a certain date, provided 
the parties made an agreement between 
themselves as to how the tax liability was 
to be divided. The rule (Mim. 6779, March 
12, 1952) sets out that it is “applicable to 
all types of income payments including, but 
not confined to, payments for personal serv- 
ices, alimony and purchase or rental of 
property.” 


Following is a comment on the ruling 
which throws some light on the question. 
It is quoted from 52-5 CCH Stanparp Fep- 
ERAL TAX Reports § 8526: 


“The ruling apparently does not change 
the general rule as to how the assumption 
of tax liability affects the income of the 
recipient. However, it would allow for a 
cut-off, as of January 1, 1952, on any pyra- 
miding which may have resulted from earlier 
agreements. This pyramiding, which could 
occur over a period of years, can be illus- 
trated as follows, using 1952 rates for all 
computations: 

“Example: During the taxable year A 
has deductions of $1,000 and is entitled to 
two exemptions. He files a joint return 
His employer has agreed to pay the taxes 
due from A on his earnings of $30,200. 


$30,200.00 
1,000.00 


Gross income 
Less: Deductions 

$29. 200.00 
1,200.00 


Net income 
Less: Exemptions (2) 
Taxable income $28,000.00 
Tax due and paid by A’s 
employer (additional com- 
pensation) 9,512.00 
$37,512.00 


5,252.08 


Aggregate compensation 
Additional tax due 


$42,764.08 
3,181.65 


Aggregate compensation 
Additional tax due 


$45,945.73 
2,050.45 


Aggregate compensation 
Additional tax due 


$47,996.18 


“The exact computation would vary where 
it occurs over a period of years. In that 
case, the additional income would be real- 
ized in the year when the additional tax is 
paid, and would presumably be aggregated 
with the ordinary payments in that year 
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to determine the additional tax (and in 
come) for that Here, the entire 
sequence is assumed to take place in one 
year. In each step, the ‘additional tax due’ 
is the difference between the new aggregate 
compensation and the tax on the preceding 
aggregate compensation. In either case, the 
pyramiding could continue indefinitely. How- 
ever, the modification of Mim. 6779, effec- 
tive for years beginning on or after January 
1, 1952, should eliminate any question of 
‘pyramiding’ of the tax liability where the 
parties are able to reach the agreement 
indicated, and minimize the possibility of 
disputes. ” 


year. 


Maybe the question has never come up 
in a city tax case. If not, let’s hope it never 
Such tail chasing can do no one any 
good. Augustus DeMorgan may have had 
such a thing in mind when he wrote the 
following lines in his Budget of Paradoxes: 


dc eS. 


“Great fleas have little fleas upon their 
backs to bite ’em, 

And little fleas have lesser fleas and so 
ad infinitum. 

And the great fleas themselves, in turn, 
have greater fleas to go on; 

While these again have greater still, and 
greater still, and so on.’ 


Closed Shop for Lawyers? 


Integration of the Arkansas bar, or- 
dered by the state supreme court, 
proved so unpopular that the court re- 
versed itself. 


Is a state bar association a labor organi- 
zation? If it is, would an integrated bar be 
illegal in a state whose constitution contains 
an amendment outlawing the closed shop? 


An integrated state bar is one in which, 
usually by order of the state supreme court, 
all attorneys must join and support the state 
practic- 


bar association as a prerequisite to 


ing law. 


Florida, for example, has both an inte- 
grated bar and a constitutional closed shop 
ban. The possibility that the bar associa- 
tion in that state might be a labor organiza- 
tion and a closed shop to boot has appar- 


ently never been raised there. 

The Supreme Court of Arkansas recently 
issued an integration order. A storm of 
protest followed. The Arkansas Bar Asso- 
ciation at its 1953 convention passed a reso- 
lution asking the supreme court to withdraw 
the integration order. 
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More direct action was taken by the Crit 
tenden County Bar Association. This group 
filed a brief with the court contending “that 
the Arkansas Bar Association is a labor 
organization within the scope and meaning 
of amendment 34 [the “open shop” provi- 
sion in the constitution] and that the 
restraining effect fof the amendment ] 
is as applicable to legislative enactment and 
judicial fiat as to the contracts of industry 
and commerce.” 

The present bar association in Arkansas 
is voluntary, and the compulsory organiza- 
tion slated to supplant it, the brief 
would violate the shop amendment 
One section of the amendment states: “Nor 
shall any person will be com- 
pelled to pay dues to any labor organization 


said, 


open 
against his 


aS a prerequisite to or condition of employ- 
ment.” The integration order would require 
that each attorney pay 
guage of the order, “contribute a small sum 
annually.” 


When the Arkansas ordered in 
tegration, on April 27, 1953, its opinion was 
Amendment 


dues or, in the lan- 


court 


based on authority found in 


28 to the state constitution, passed in 1938, 
and prepared and sponsored by advocates 
of integration. The amendment reads: “The 
Supreme Court shall make rules regulating the 
practice of law and the professional conduct 
of attorneys-at-law.” The amendment does 
not specifically mention integration, because 
its proponents feared that the public might 
not have approved the idea if it had been 
clearly set out 

The opinion relied on a 
had been circulated among practicing lawyers, 
a majority of whom appeared to favor in- 


petition which 


tegration. Two vigorous dissents by mem- 
bers of the court denounced the integration 


order as regimentation of the bar. 


About Face!—In May of this year, the 
integration order, scheduled to take effect 
on January 1, 1954, was discussed by the 
association at its annual conven- 
195 to 165 a resolution 


state bar 
tion. By a vote of 
was adopted which said that “the Supreme 
Court of Arkansas erred” in its April opin- 
ion and asked that the integration order be 
The listened and unan 


reversed 


court 
itself 


withdrawn 
imously 





United Press Telephoto 


These four top labor leaders are now in Stockholm, Sweden attending the Congress 


of the International Confederation of Free Trade Unions. 


Left to right they are: 


James G. Thinimes, vice president of the United Steel Workers; Jacob S. Potofsky, 
president of the Amalgamated Clothing Workers; James B. Carey, secretary-treasurer 
of the ClO and president of the International Union of Electrical, Radio and Machine 
Workers; and Walter Reuther, president of the ClO and the United Autc Workers. 


Rank and File 


589 





The latest opinion in the matter rejects 
the argument that an integrated bar would 
be repugnant to Amendment 34 of the con- 
stitution which bars the closed shop in the 
state. “This argument is wholly without 
merit,” the court said. “Labor unions are 
organized primarily for the purpose of bar- 
gaining with management in the matter of 
wages, hours of employment, working condi- 
tions, etc. A professional organization such 
as a bar association does not represent its 
members in these matters and bargains with 
no one. It is obviously not a labor union.” 
the closed-shop argument 


Despite this, 
Many 


may have had its effect—indirectly. 
of the members of the bar association who 
supported the resolution against integration 
which helped the court to change its mind 
may have been swayed by the argument 
that there was, at least, a reasonable analogy 
between a compulsory bar association and 
a closed shop. 

When the bar association resolution was 
presented to the high court, it conducted 
a poll of all licensed attorneys in the state. 
The vote was 489 for integration and 1,003 
against. It was this overwhelming dis- 
approval of the integration which 
finally caused the court to reverse itself. 


order 


For the time being, there will be no in- 
tegrated bar in Arkansas. 


High School Students 
Indicate Labor Interest 


Union lecturer reports on questions 
asked by audience of youngsters. 

interested in 
Yes, accord- 


Are high school students 
labor-management relations? 
ing to the experience of Joe Blondeau, a 
Portland, Oregon, union official, who re- 


cently spoke on a labor subject to two 


senior social science classes at St. Mary’s 
Academy there. The all-girl audience dis- 
played a keen insight into labor problems 
by the questions asked of the union speaker 
talk. Some of the questions, as 


the AFL News-Reporter, 


after his 
reported by 
as follows 
“What 
shop and the union shop?” 
“What is the difference 
tion and arbitration?” 
“Why should workers be forced to join a 
union?” 
“Do unions insure their 


were 


is the difference between the closed 


between media 


members?” 
work in an 


“Can a union member ope 
shop without getting in bad with his union 
the people who picket? 


would 


“Do unions 
If so, do they get as 
if they working?” 

“My father is a union Would 
he be fined if I crossed a picket line?” 


pay 
much as they 
were 
member 


“What are employer weapons beside the 
lockout?” 

“Do you think it fair for high school girls 
to be forced to join a union to keep thei 
jobs as theater usherettes?” 

“What is meant by employer's liability?” 


“Do unions cause strikes more than em 
ployers do?” 
“What is 
“What is a productivity increase?” 
“The Taft-Hartley Law forbids secondary 
What are they?” 
and 


technological unemployment 


boycotts. 

“Can a union be sued brought into 
court for trial?” 

“What is bargaining power?” 

“Can unions or employers set up a black 
list?” 

“You have 
unions. 


poimts 


told us all the good 


about Aren't there some bad ones, 


too 


THE LINCOLN METHOD 


“There is another thing that I think is 
important in connection with this matter 
of labor-management relations and that 
is this: Take a look at the man who 
works in the shop, He is just the same 
as everyone else. But if all his work is 
merely to produce more profit for ab- 
sentee stockholders, why should he try 
his best? He has no interest in trying to 
make money for absentee stockholders. 
The absentee stockholders are not doing 
anything for him. Now, if you will 
change that and make the end of indus- 
try the thing that it should be—building 
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a better product to be sold at a lower 
vhich would automatically make a 


price 
that 


profit—then, it 
industry would make sense to the worker 
I believe it does not, if the only end in 
view is profit, if service is wiped out as 
Lincoln, 
Manage 
Division, 
Associa 
suilding, 
California 


would seem to me 


end.”—James F 

“Lincoln Incentive Management,” 
ment Report No. 142, Research 
California Personnel Management 
tion, Fifth Floor, Farm Credit 
2180 Milvia Street, Berkeley 4, 
1952. 16 pages. $1 


the proper 
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THE DEVELOPING LAW—Continued from page 518 





tound in the 
so supported, that ts, 


trial examiner and 
\ finding 


upon fiction, not tact, is without the power 


not based 
of the Board to make and, as a legal ques 
involved, the ultimate 
power to assess the substantiality of 
findings. So, with the orders which 
later L An order itself 
based upon findings and evidence, else the 


tion is courts have 
too, 


are issued must be 
Board has no power to issue it—it has acted 
ultra To illustrate, if the testimony 
and findings conclusively prove an 8 (a) (5) 
and nothing 


vires 


violation—a refusal to bargain- 
else is found in the 
Board power to issue a 
back-pay order based 
or 8 (b) (2), violation? 
tedly has power to 
but not in the assumed situation, so 
is analyzed upon its own facts when 
the type ol 
order is involved 

This 


stemming 


entire record, has the 
and 
upon an 8 (a) (3), 

The Board admit 
such an order, 


reinstatement 


issue 
that each 
case 
issuance of 


evel a particular 


internal limitation is a requirement 
from 


laws and 


doctrine of a govern 
men If the 
then running 
as Cardozo put it, would ensue,” for 

Board would, as did the Mad 
merely “Off with their 
whys or where 


our 


ment of not of rule 


vere otherwise, “delegation 
riot,” 
now the 
command, 


the 


(Jueen, 
heads,” regardless of 
rores 


_ 
orders, 


In other words, the various types of 


record.” 


the 


within the 
Board, or 


general, 
the 
the Board to 
external limi 
lo this 
has 


heretofore examined in 
Statutory grant of power to 
within the implied power of 


channeled by 


7 


exercise, are 


tations and internal requirements 
point the formulation of 
been a legislative function, the Board acting 
within broad standards in the application 
thereot But, apart from these types of 
“usual” orders, may the Board either re- 
vamp an old, or create a new, order? And, 
if this may the Board 
nevertheless apply new or revamped 
order without regard to other ? 
In reality three questions are being asked, 
the first speaks of a revamped and a 
new order, the application of either being 
the third question. Insofar as a revamped 
order and its application are concerned, an 


these orders 


power is assumed, 
this 


any factor 


fc T 


is possible through an examination 
Seven-Up Bottling case; 
Board brand new 
order, not heretofore utilized or thought of, 
Seven-Up Bottling case is 


answe! 
of the insofar as 
creation o! a type ol 
is concerned, the 
of no direct aid, albeit its approach leads to 


a possible answer to this question 


Part II the 
ior an 
that is, 


’ 
orders 


Seven-L'f 


answer to 


In the succeeding 
Bottling case is analyzed 
the first and third questions, Board 
revamping and application of being 
the major factors considered, all based upon 


he preceding analyses 


THE ART OF INDUSTRIAL RELATIONS 


“Industrial relations does not have to 


do with inanimate 


materials and forces 
but with great numbers of self-determn 


individuals, reacting on each other, 


Ing 
ind possessing widely varying and rapidly 
ing value patterns and motivations 
thos¢ 


¢ 


( hang 
While we 


essential elements, 


must constantly seek 


conditions, or factors, 
desirable T¢ 
field at 


heroic re 


which, as causes, lead to 


sults, variables in our e so 
at that we 


unt in establishing principles or norms 


must exercise 


ing ota hypothesis of causal 


relationship will always be a great temp- 


‘ The court's evaluation is not limited to this 
record, for an appeal to the judiciary includes 
therein any disagreement between the trial 
examiner and the Board, as well as all pro- 
ceedings thereafter. The Board, obviously, does 
not have these ‘‘facts’’ before it when it evalu- 
the trial record and the proceedings prior 
thereto 


ates 


The Developing Law 


tation to the university-bred scholar of 


industrial relations. He wants to emulate 


his colleagues in the 


t then 


natural sciences and 
prestige in un 
But 


has 


some share « 
the 


may 


gain 
world 


whe n he 


locking secrets ot the 


time never come 


this yn. Rather, as a student « 


Satistact\ 


he will have, i! successful, the Sat 
helping to 


complex human society 


an art 
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“2 In concurring opinion in Schechter Poultry 
Corporation v. U. 8., 295 U. S. 495 (1935), 
calling the delegation a ‘‘roving commission to 
inguire into evils and upon discovery correct 
them."’ 
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of free employee choice, by picketing or 
otherwise.” And beyond that, there is the 
fact that Congress made no exception in 
Section 8 (b) (1) (A); it outlawed there 
all forms of union restraint and coercion. 

Be all that as it may, the significant 
factor to note here is that the Ninth Circuit 
found all phases of the unions’ conduct un- 
lawful. And it is on that basis that the 
court upheld the injunction issued against 
Capital. Its theory seemed to be, not that 
Taft-Hartley has “pre-empted” the field, 
but that the case involved, in all aspects, 
unfair practices affecting commerce; and 
that, in such circumstances, the jurisdiction 
of the NLRB was in the first instance ex- 
clusive. This theory, it will be noted, is 
muclhr like that of the New York Court of 
Appeals in the case of Costaro v. Simons.™ 

If the Ninth Circuit did in fact proceed 
upon this theory, it would seem that the 
decision is somewhat more favorable to em- 
ployers than appears at first blush. Pre- 
sumably, if our inference is correct, the 
employer is under an obligation only to go 
first to the NLRB; and if the NLRB re- 
fuses to act promptly—as it did, say, in 
Oregon’s Tidewater case*—the employer 
would have a right to go into the state 
courts for relief. 


The End 


There are two weaknesses in the fore- 
going analysis, however. In the first place, 
the NLRB is hotly contesting the general 


“The tight labor market, which we 
and all employers of office workers are 
presently experiencing, is due to a rather 
unusual combination of circumstances, 
summarized as follows: 

“(1) The low marriage and birth rate 
in the early days of the depression of 
the ‘thirties’ has deprived us of the allot- 
ment of young office workers who would 
normally be entering the labor market 
at this time. 


“(2) The high degree of prosperity of 





2 See 20 University of Chicago Law Review 
109 (1952) and 2 Labor Law Journal 803 (No- 
vember 1951). 

3302 N. Y. 
(1951). 

*% State ex rel. Tidewater-Shaver Barge Lines, 
Relator v. Dobson, 22 LABOR CASES { 67,081 
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318, 19 LABOR CASES {f 66,295 


rationale of the Ninth Circuit. It has peti 
tioned for a rehearing on the 8 (b) (1) (A) 
point, presumably contending that peaceful 
picketing can never violate Section 8 (b) 
(1) (A). In the second place, it is diffi 
cult to be sure that the Ninth Circuit has 
in fact completely rejected the pre-emption 
argument. 

These are the factors, presumably, which 
so greatly trouble Capital Service and its 
counsel. Capital Service has cross-petitioned 
for a rehearing on the exclusive jurisdictior 
point. Its fear is that the NLRB will 
simply refuse to go along with the Ninth 
Circuit’s theory that peaceful picketing may 
free 
can 


amount to restraint or coercion of 
employee choice, and that the NLRB 
never be relied upon to afford the imme- 
diate relief which is the only real relief in 
cases where the very existence of a business 
is threatened by unlawful union conduct 
For Capital Service, as for all 
similarly situated, the only effective 
is immediate injunctive relief. 


businesses 


relief 


The Capital Service story points up two 
extremely interesting factors in the struc- 
ture of labor relations law First, it illus- 
trates how real implementation of the Wagner 
Act’s concept of free employee choice can 
come only with the repeal, at least in part, 
of the Norris-LaGuardia Act’s strictures on 
injunctive relief. Second, it documents, the 
thesis that affirmance of state-court juris 
diction in labor relations is necessary if we 
wish to have real enforcement of the na 


tional labor policy. [The End] 


SELLER'S MARKET IN LABOR 


families 


so many has resulted in an in 
creasing number of young girls continu- 
ing their education beyond high school 

“(3) Full employment and high wages 
enjoyed by young men have resulted in 
a substantial increase in the marriage 
and birth rate. 

“(4) The high rate of business activity 
has resulted in increased competition 
for office workers.”—Frank L 
managing director, Life Office Manage- 
ment 


Rowland, 
Association 


(Ore. Sup. Ct., June 4, 1952). There the state 
supreme court affirmed the issuance of injunc- 
tive relief where a secondary boycott violative 
of the NLRA would have destroyed the peti- 
tioner’'s business by the time the NLRB got 
around to acting on it 
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A LOOK BACK 


—to August 31, 1923 


‘ 

(QUESSES, claims, estimates and, 
sometimes, downright lies can get into statistics and make them 
suspect, but there is no objective way to study historical trends 
except by consulting the record books, whether one wishes to 


check up on stolen bases or labor union membership. 


Own August 31, 1923, the American 
Federation of Labor took a careful inventory of its following 
and announced that there were 2,926,468 dues-paying members. 
This did not include strikers who did not have to pay dues. 
Adding them, the report said, the total was about 3,400,000. 
By adding the IWW ,, the Amalgamated Clothing Workers and 
the four Railway Brotherhoods, one gets a total of about four 
million union members on that date. United States Depart 
ment of Commerce statistics for 1923, however, indicate that 
only 3,629,000 Americans belonged to unions that year. The 
government agency accepted the AFL nose count, but not the 


estimate on the number of striking members. 


ry 
I HE AFL was slipping in that rela 
tively prosperous period. (In 1920 it had 4,079,000 members. ) 


In fact, the entire labor movement was weaker here than in 


many parts of the world. Germany had more than eight mil 
lion union members, Great Britain had 61% million. Thus, with 
about half our population, those two nations had nearly four 
times as many unionists. But these figures do not tell the 
whole story. The 1924 annual of the Americana says: “In Ger 
many the workers are near starvation, and in the United States 
they just about hold their own, making various slight gains in 
wages, though losing something in membership.” On the other 
hand, labor was powerful in England in 1923. In that vear 
was elected the first Labor Party prime minister, J. Ramsey 
MacDonald. 

It was also in 1923 that the AFL moved permanently 
away from the left politically. Communist leader William F. 
Dunne was expelled from the group, and conservative men of 


the stamp of Samuel Gompers took the helm. 


lr labor’s four-million-or-less mem 
bers were on the decline compared to the rest of the world 20 
years ago, however, the movement shows no'such anemia to 
day—an estimated 16 million Americans now belong to unions. 
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